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STATE OF MINNESOTA AUG 24 1982’
IN SUPREME COURT -
A-12
(014 File 507u7) HN MCCARIL::KY
IN RE PROPOSED RULES OF PROCEDURE ORDER

FOR JUVENILE COURT

IT IS HEREBY ORDERED that a hearing be had before this court in the Courtroom
' of the Minnesota Supreme Court, State Capitol, on Tuesday, November 16, 1982, at 9:30
o'clock A.M., before adoption of the Rules of Procedure for Juvenile Court. AAt that time,

the court will hear proponents or oppdnents of the Proposed Rules of Procedure for
Juvenile Court.

IT IS FURTHER ORDERED that advance notice of the hearing be given by the
publication of this order once in the Supreme Court edition of FINANCE AND
COMMERCE, ST. PAUL/[PE]S;éIﬁR, and BENCH AND BAR.

IT IS FURTHER ORDERED that the proposed rules be published in the NORTH
WESTERN REPORTER advance sheets.

IT IS FURTHER ORDERED that all citizens, including members of bench and bar,
desiring to be heard shall file briefs or petitions setting forth their position and shall
notify the Clerk of the Supreme Court, in writing, on or before November 1, 1982, of their
desire to be heard on the proposed rules. Ten copies of each brief, petition, or letter
should be supplied to the Clerk.

Dated: August 24, 1982

BY THE COURT:

Chief Justic}’
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October 8, 1982 : o

A-lZ

Clerk of Minnesota Supreme Court
Honorable John C. McCarthy

230 State Capital

St. Paul, Minnesota 55155

Dear Sir:

This is in response to Rule 6, which deals with the juvenile's right
to remain silent and also the admissibility of confession material
obtained during the absence of his parents.

As President of the Hennepin County Investigators Council, I have

been asked to make known to you-eur position regarding this rule
change.

It is the feeling of the Hennepin County Investigators Council that
Rule 6 will be detrimental to the youth of our state, will needlessly
hamper law enforcement personnel, and will cause needless back logs of
juvenile court cases. :

In acting as a detriment to our youth, we feel that this rule will send

‘a dangerous message to Minnesota's young people. They will be quick to

learn the right or wrong of their actions is not to be considered in
a court of law. Rather, they will learn that the simple absence of
their parents will render them immune from all forms of prosecution.
Law enforcement personnel are ever vigilant and meticulous in the

protection of suspect's rights. This vigilance certainly covers the
rights of those persons below the age of majority. This rule will

create an artificial facade of innocence for all youthful offenders.

Further, it is the experience of our law enforcement personnel that
many juveniles will refuse to confess in the presence of their parents.
While the youth may have committed a crime and wants to confess, he will
feel an obligation to perform acts that will not bring shame to his
parents. If he commits a crime, this is contrary to his parent's values
and will frequently cause him to minimize or falsify his actions if his
parents are present. ‘
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The absence of his parents will frequently cause the youthful offender

to give an honest and candid account of past transgressions without
feeling that he has shamed himself in front of his parents.

Our law enforcement personnel are beinq bombarded constant1y with law and
rule changes which deal most frequently with the suspect's rights. This
rule will act as a needless and time consuming stumbling block which will

serve only to further frustrate the efforts of our law enforcement personnetf/“7*l"°*

It will further delay justice, restitution, or other recompense to victims,
and will needlessly inconvenience parents, who may be called away from work:
when interviews might take place. Beyond this, this rule effectively tells:
our law enforcement personnel that they possess neither the compassion nor
the skill to accurately explain a chi]d's rights and to use any subsequent
statements to the eventual advantage of person or persons who may have
been wronged by a juveniIe s acts. . '

When the Miranda Ruling was formulated, it was done in such a fashion that
all persons, inclusive of those with limited intellect, would be able to
give an intelligent waiver of his rights. We submit that any child over the
age of 12, possessing average intelligence, can understand his rights and
respond accordingly. We submit further, that if said juvenile chooses to
remain silent, this right would be as equally respected and protected by

law enforcement personnel, as those of any adult.

This rule will benefit no one. It will be costly and time consuming to
administer. It will create an unneeded level of bureaucracy in an already
overcrowded juvenile justice system, and will effectively place school
officials in the untenable position of giving and enforcing the law under
the Miranda decision.

We respectively petition the court to strike Rule 6 as unworkable, unclear,
and legislatively unsound. For the aforementioned reasons, we maintain
that this law will work to the detriment of all Minnesota residents.

M t sincere1y, ;:
illiam J. Han E
President

HENNEPIN COUNTY INVESTIGATORS COUNCIL
Plymouth, Minnesota -

%::1d P%térson —

Vice President
HENNEPIN COUNTY INVESTIGATORS COUNCIL

d:

Secretary
HENNEPIN COUNTY INVESTIGATORS COUNCIL

1
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'ﬁennppin (ounty Investigstors Advizory Oomeil

President Vice President/Treasurer Secretary
Bill Hanvik Dave Peterson Jim Berge
Piymouth Police Dept. - Minnetonka Police Dept. Golden Valley Police Dept.

October 30, 1982

Clerk

Minnesota Supreme Court
State Capitol

St. Paul, Minnesota 55155

A-12 \

Dear Clerk:

Please be advised that the Hennepin County lnvestigators Advisory

Council wishes to be heard at the public hearing which is to be

held on November 16, 1982, before the Honorable Justices of the
Minnesota Supreme Court regarding the proposed Rules of Procedure
for Juvenile Court.

Please be advised that the Hennepin County Investigators Advisory
Council has taken a position in opposition to the proposed Rule 6.
We are opposed to this rule for the reasons outlined in the
Minority Report of the Task Force on Rules to the Supreme Court.

We will request that the Court modify this rule as outlined in
said Minority Report.

Respectfully suBmitted,

%&Q Qﬁfw\;' \c . 1

Bill Hanvik, President
Hennepin County Juvenile Officer's
Association

BH: jk

SUPREME COURT
FILED
NOV 11982

eopg 2 4K an JOHN McCARTHY

CLERY




H- /3

. County Count

Telephone
JAMES W. REMUND , (507) 8314551
Cottonwood C ounty, Minn, , .(507) 831-4552
SUFKEME COUKRY

1044 - 3rd Avenue Box 97, Windom, Minn. 56101 FH F”

TO: Supreme Court of Minnesota SEP 30 1982
RE: Proposed Juvenile Court Rules JOHN McCARTHY

CLERK

I would like the Court to consider my hereinafter stated
comments at it's hearing concerning adoption of the proposed Rules
of Procedure for Juvenile Courts.

Regarding Rule 6, I support the position, which I believe
will be presented to the Court by Robert Scott as a proposed Minority
Report, that Rule 6 should be stricken.

If Rule 6 is not stricken, I would propose that "school staff
personnel" be deleted from 6.03. I cannot believe that school personnel
would want to or should be required to administer Miranda Warnings. It
would also seem that such a requirement would present conflicting approaches
and dilemmas to school personnel as between cases involving school discipline
and those which may get into the Juvenile Justice System. Further, I can
foresee cases which should get into the Juvenile Justice System where the
school will not pursue this course because it does not want to be entangled
with the requirements of Rule 6. The reasoning apparently utilized with
respect to school staff personnel could as easily be applied to employers
and other persons or groups having a similar relationship to a given child;

such an approach is in my opinion without precedent ani/igpifssirable;.

Foaess wcéz%wmcq

James W. Remund, Judge




RAMSEY COUNTY
JUVENILE COURT

GEORGE O. PETERSEN
JUDGE

September 29, 1982

Mr. John C. McCarthy
Clerk of Supreme Court
Minnesota Supreme Court
230 State Tapitol
St. Paul, Minnesota 55155

Dear Mr. McCarthy:

I have been designated by the Minnesota County Court Judges
Association to appear before the Court on November 16, 1982,
to represent the position of the Association and its member
judges regarding the Proposed Rules of Procedure for Juvenile
Court. Therefore, would you please place my name on the list
of those wishing to be heard that day.

On or before November 1, 1982, I intend also to file a brief
position paper on behalf of the Association.

Would you please also note that at the hearing I may also wish

to address the Court with my personal view of the Rules separately
from my presentation on behalf of the Association.

Respecffully,

o

George O.
Judge of

etersen
msey County Juvenile Court

GOP:ceb

Juvenile Service Center
480 Saint Peter
Saint Paul, Minnesota 55102 612-298-4539
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CITY OF SAINT PAUL
DEPARTMENT OF POLICE

WM. W. McCUTCHEON, CHIEF OF POLICE
101 East Tenth Street
Saint Paul, Minnesota 55101

October 12, 1982 6122911111

GEORGE LATIMER
MAYOR

Mr. John McCarthy ;x(._
Clerk |2

Minnesota Supreme Court

230 State Capitol

St. Paul, Minnesota 55155

Mr. McCarthy:

This letter is intended to serve as notice by the St. Paul Police
Department of our desire to be heard on our opposition to the Proposed
Rules of Procedure for Juvenile Court.

The Department supports the minority position of the recommendation
committee for the reasons addressed in the paper presented by Mr. Robert
Scott, Assistant Anoka County Attorney.

If granted an opportunity to be heard, the Department proposes to
address the Court with examples of the practical and negative aspects
of Proposed Rule 6 and 18.

Sincerely,

%ﬁ%-&. Mc%&%cheo

CHIEF OF POLICE
WMcC:ch

&80




OFFICE OF THE CLERK
Supreme Conel of Minnesobs
St. Panl, Min.

JOHN MCCARTHY
CLERR

WAYNE TSCHIMPERLE

oEPUTY o 20 October 1982

Detective Greg Kindle

Ramsey County Juvenile Officers Association
4700 Miller Ave.

Wwhite Bear Lake, MN 55110

Dear Detective Kindle:

In Re Rules of Procedure for
Juvenile Court, A-12

Thank you for your interest in this matter.
Send your representative to the Supreme’ Court by
9:30 a. m. on the 16th of November, The hearing begins
at that time. Times are not rigorously allotted for
individual présentations. If you have any questions,
kindly contact me at 296-2581.

Sincerely,

hn McCarthy, Clérk




October 15. 1682

The Minnesota Supreme Court

The Honorable Chief Justice Dourlas Amdahl
State Capitol

St. Paul, MN 55110

The Honorable Chief Justice Dourlas Amdahl:

It has come to the attention of the Ramsey County
Juvenile Officers Association that the Supreme Court Juvenile
Justice Studv Commission is recommending to the Supreme Court
changes in the Proposed Rules of Procedure for Juvenile Court.

It is the position of the Ramsey Countv Juvenile
Officers Association to oppose 3ule 6. The change from the
present procedure, which is "totality of circumstances” rule,
to the nroposed Rule € would be an undue hardship and burden
upon the Police Departments in Ramsey County. The "totalitv
of circumstances" rule wvhich we have followed for many yvears
is based both on the Minnesota Buvnreme Court decision State vs.
Hopan, and also the United Statas Supreme Court decision
Fare vs. Michael.

We have read the minority report on the Pronosed Rule
Changes for Juvenile Court. The position of the Ramsey County
Juvenile Officers Associstion i3 in support of the minority
report.

We respectfully request rour consideration in this
matter,

Detectiéé Greg Kindle, President
Ramsey County Juv. Officers Assoc.

b




TOM FOLEY
COUNTY ATTORNEY

OFFICE OF THE COUNTY ATTORNEY

RAMSEY COUNTY
200 LOWRY SQUARE
ST. PAUL, MINNESOTA 55102

October 20, 1982

The Honorable Douglas K. Amdahl

Chief Justice, Minnesota Supreme Court
Capitol Building

St. Paul, Minnesota 55155

Dear Chief Justice Amdahl:

I am writing to support Robert Scott's minority report
on the proposed rules of procedure for Juvenile Court.
After discussing the rules with members of my staff who
work in Juvenile Court, I am convinced that Mr. Scott's
recommendations should be adopted by the court.

Rule 6 abandons the '"totality of the circumstances'" test
for admissibility of juvenile confessions. It adopts

a rigid requirement that a parent, guardian, or responsible
adult be present during an interrogation of a physically
restrained child. As I am sure you are aware, juveniles
are responsible for a significant percentage of the major
crimes in this state. This rigid requirement would hinder
the police in their investigations. The cumbersome pro-
cedures would delay the investigations unnecessarily.

Many metropolitan area juveniles are far more sophisticated
and understanding of their rights than their parents. Mr.
Scott discusses the reason for opposing this rule thoroughly
in his minority report.

Rule 17 deals with intake. I believe that this should
continue to be a responsibility of the local prosecutor's
office.

Rule 18.09 would require that court hearings be held on
Saturdays or Sundays for children who are detained for
acts that would not be felonies if they were an adult.

I oppose that rule. It would cause hardship for my staff,
the Public Defender's Office, and court personnel.

TELEPHONE

(612) 298-4421




The Honorable Douglas K. Amdahl
October 20, 1982
Page 2

I believe that Rule 51.03 dealing with execution of immediate
custody orders should be modified to include social workers.
In our county, social workers often ask for police assistance
in serving these orders. There are circumstances, however,
when a peace officer's presence is not necessary. The
typical situation involves an abused infant who is ready

for release from the hospital. The court order authorizes
the infant's placement in a foster home. The rule could

be interpreted to mean that only a peace officer could

place the child in a foster home. Many adolescent incest
victims are placed by social workers without a peace officer
being present. Modifying Rule 51.03 in this manner would
not have any effect upon the present law which atlows only

a peace officer to detain an abused or neglected child for
72 hours without a court order. That statute (260.165)

is not addressed in these rules.

Rule 64.02 discusses the availability of Juvenile Court
records. Subd. 2(C) deals with the County Attorney's access
to these records. It requires the County Attorney's Office
to make an ex parte showing to the court whenever they want
access to court files in which there has been no action for
over one year. Many of these cases involve multiple petitions
filed over a number of years. Parents whose parental rights
have been terminated often have other children. In deciding
whether to file new petitions, it is necessary to have access
to court files. This rule makes it unnecessarily cumbersome
for the County Attorney to operate in this area. I believe
that this rule would add unnecessary obstacles when filing
"Spreigl" or "other crime" notices in delinquency matters.

It would also make-it more difficult to prepare certification
cases. At certification hearings, the entire past court
history of the .juvenile is important.

Our office deals with over 4,000 delinquency petitions a
year and hundreds of dependency and neglect petitions. Many
of these matters are handled without opening up a file in
our office. It would be an enormous clerical burden for us
to have to make a file for every petition that goes to
Juvenile Court. We rely upon the completeness of the court
files when preparing cases. '

Thank you for considering these comments.

Sincerely,

—Fn_ T\T@%’
TOM FOLEY

Ramsey County Attorney
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o A-12
The Hennepin County Chiefs of Police Association

Craig Swanson, President Thomas Morgan, Secretary-Treasurer
Richard Carlquist, Vice-President James Franklin, Chaplin

* * * * * * * SUPRENHEC(“ﬁRH

October 15, 1982 F,LﬁD

0CT 18 1982
The Justices of the Supreme Court
State of Minnesota JOHN McCARTHY
% John McCarthy CLERK

Clerk of the Supreme Court
230 State Capitol

St.

Paul, Minnesota

Re: IN RE PROPOSED RULES OF PROCEDURE
FOR JUVENILE COURT

Dear Justices:

The members of the Hennepin County Chiefs of Police Association,
at it's October meeting in Robbinsdale, Minnesota, voted unan-
imously to request the Minnesota Supreme Court to strike Rule Six
from the above proposed rules for the following reasons:

1)

2)

3)

4)

5)

The rule is inconsistant with the holdings of the United States
Supreme Court and the Minnesota Supreme Court approving the
"totality of circumstances" test rather than the requirement
of a parent's presence in determining the admissability of a
juvenile confession.

The rule enlarges the substantive rights of a juvenile in vio-
lation of M.S.A. 480.059, Subd. 1, which states: "Such rules
shall not abridge, enlarge, or modify the substantive rights
of any person".

The rule violates the legislative intent that allows juveniles
12 years of age or older to waive their rights without a
parent's consent or presence (M.S.A. 260.155, Subd. 8).

The rule may be in violation of 2 MCAR Section 1.205 which
allows the juvenile to deny his or her parents access to
private data about himself or herself.

The rule enlarges the scope of Miranda to cover school staff
personnel and parole and probation officers when the Miranda
decision was specifically held to be applicable only to police.

The Association encourages the Justices of the Minnesota Supreme
Court to review the "Minority Report to the Proposed Juvenile Court
Rules" by Assistant Anoka County Attorney Robert Scott.




October 15, 1982
Page Two

Thank you for your consideration of our concerns
matter, :

Sincerely,

Thewns A Mg

Thomas A. Morgan, Jr.
Secretary-Treasurer

TAM/1lje

in this !




ta 55423

city of richfield

Mminneso

6700 portland avenue

October 25, 1982

The Justices of the Supreme Court

State of Minnesota

c/o Mr. John McCarthy

Clerk of the Supreme Court

230 State Capitol

St. Paul, Minnesota 55101 A‘\Z,

Dear Justices:

As a member Chief of the Hennepin County Chief's of Police
Association and the Minnesota Chief's of Police Association,
I support their position in opposing Rule Six and Rule
Eighteen of the proposed new Rules of Procedure for Juvenile
Court. '

Rule Six appears to be contrary to numerous statutes, court
rules and supreme court decisions at both the State and
Federal levels. A more logical determining factor on the
admissability of juvenile confessions is found in the present
system of the "totality of circumstances" test.  This test
has been found widely acceptable across the nation. The rule
should be stricken.

Rule Eighteen, requiring that a juvenile be released from
detention within thirty-six hours if the court has not ordered
continued detention, and within twenty-four hours if a request
for detention hearing has been made and the court has not
ordered continued detention should be stricken or substan-
tially changed to allow for Sundays and holidays. Aalso, the
time in detention should begin at midnight of the day of de-
tention to more closely follow the adult rules as stipulated
in the Minnesota Rules of Criminal Procedure.

Assistant Anoka County Attorney, Mr. Robert Scott, has pre-
pared and submitted to the Court, a document entitled,

. "Minority Report to the Proposed Juvenile Court Rules". This

report appears to have been prepared after a great deal of
research and is based on sound logic in arguing against both
of these proposed rules.

Respectfully submittefi,

TJomas Af4ﬁorga;rkai. N

Director of Public Sdfety telephone: 869-7521 (612)

an equal opportunity employer
TAM/1lje

e




INDEPENDENT DISTRICT No. 390

ADMINISTRATION LAKE OF THE WOODS SCHOOLS BOARD OF DIRECTORS

Daniel A. Skoog, Superintendent/ DISTRICT OFFICE AT Jerry Pieper, Jr., Chairman
634-2735 Elementary Principal Nancy Humeltlll’nkl,‘rSlerk

David 2o eade, Secondary Principal Baudette, Minnesota 56623 Bt Divaatr

Randall S. Nelson, Counselor Lawrence J. Lorbiecki, Director
634-2510 Robert D. Bragdon, Director

October 20, 1982

The Supreme Court of Minnesota
State Capitol Building

St. Paul, Minnesota

656101

ke:

If the purpose of h Juvenile justice system wz anesata 7,.5' to cause a wayward
Juvenile the oppozﬂtum'

purposes of the Juk ;
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to halt an mmmga
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In our azzea;méﬁsft"‘ work av some distance from the school.
- e totally impractical
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ers to this cooperation, and will make it virtually
o the attention of juvenile authorities.
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T would ther‘efore.urgg ;f[y;hat Eu ix be either eliminated or substantially revised.

Sincerely yours,

% /j SUPREME COUKy
David W. Meade ¢ FH L EQ
High School Pmnczpal 0CT 29 1982
ee: Minnesota Assocmamo L of

Secondary School Princt ;;,:Zs : JQHN MCCARTHY
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CITY OF WAYZATA

600 RICE STREET, WAYZATA, MINN. 55391
PHONE 473-0234

vA~

26 October 1982

The Justices of the Supreme Court

State of Minnesota

c/o Mr. John McCarthy

Clerk of the Supreme Court

230 State Capital

St. Paul, MN 55101 }
Aoz

Dear Justices,

As a member chief of the Hennepin County Chiefs of Police Association
and the Minnesota Chiefs of Police Association, | support their posi-
tions in opposing Rule Six and Rule Eighteen of the proposed new
Rules of Procedure for Juvenile Court.

Rule Six appears to be contrary to numerous statutes, court rules,
and supreme court decisions at both the State and Federal levels.
A more logical determining factor on the admissability of juvenile
confessions is found in the present system of the ''totality of
circumstances' test. This test has been found widely acceptable
across the nation. The rule should be stricken.

Rule Eighteen, requiring that a juvenile be released from detention
within thirty-six hours if the court has not ordered continued deten-
tion, and within twenty-four hours if a request for detention hearing
has been made and the court has not ordered continued detention should
be stricken or substantially changed to allow for Sundays and Holidays.
Also, the time in detention should begin at midnight of the day of
detention to more closely follow the adult rules as stipulated in the
Minnesota Rules of Criminal Procedure.

Assistant Anoka County Attorney, Mr. Robert Scott, has prepared and
submitted to the Court a document entitled, "Minority Report to the
Proposed Juvenile Court Rules'. This report appears to have been
prepared after a great deal of research and is based on sound logic in
arguing against both of these proposed rules.

Respectfully submitted,

David A. Brehm
Chief of Police
Wayzata Police Department

- ‘  a— . N P




Y YNEW HOPE
4401 Xylon Avenue North  New Hope, Minnesota 55428 Phone: 533-1521

October 25, 1982

The Justices of the Supreme Court
State of Minnesota

c/o Mr. John McCarthy

Clerk of the Supreme Court

230 State Capitol

St. Paul, Minnesota 55101 A —_— \ Z

Dear Justices:

As a member of the Hennepin County Chiefs of Police
Association and the Minnesota Chiefs of Police Association,
I support their positions in opposing Rule Six and Rule
Eighteen of the proposed new Rules of Procedure for Juvenile
Court.

Rule Six appears to be contrary to numerous statutes, court
rules and supreme court decisions at both the State and
Federal levels. A more logical determining factor on the
admissibility of juvenile confessions is found in the present
system of the '"totality of circumstances" test. This test
has been found widely acceptable across the nation. The rule
should be stricken.

Rule Eighteen, reguiring that a juvenile be released from
detention within 36 hours if the court has not ordered con-
tinued detention, and with 24 hours if a request for detention
hearing has been made and the court has not ordered continued
detention should be stricken or substantially changed to

allow for Sundays and holidays. Also, the time in detention
should begin at midnight of the day of detention to more
closely follow the adult rules as stipulated in the Minnesota
Rules of Criminal Procedure.

Assistant Anoka County Attorney, Mr. Robert Scott, has prepared
~and submitted to the Court, a document entitled "Minority Report
to the Proposed Juvenile Court Rules.' This report appears to
have been prepared after a great deal of research and is based |
on sound logic in arguing against both of these proposed rules.

Bespgc 1ly sybmitted,

w}ln Kastanos
D1re or of Police
New Hope Police Department

CJK ks Family Styled Village MW For Family Living




CITY OF

EDINA

4801 WEST 50TH STREET, EDINA, MINNESOTA 55424
612-927-8861

October 25, 1982

The Justices of the Supreme Court
State of Minnesota

% Mr. John McCarthy

Clerk of the Supreme Court

230 State Capitol

St. Paul, MN 55101 A -\Z_

Dear Justices:

As a member chief of the Hennepin County Chiefs of Police Association and
the Minnesota Chiefs of Police Association, I support their positions in
opposing Rule Six and Rule Eighteen of the proposed new Rules of Procedure
for Juvenile Court.

Rule Six appears to be contrary to numerous statutes and court rules at
both the State and Federal levels. A more logical determining factor on
the admissibility of juvenile confessions is found in the present system
of the "totality of circumstances" test. This test has been found widely
acceptable across the nation. The rule should be stricken.

Rule Eighteen, requiring that a juvenile be released from detention within -
thirty-six hours if the court has not ordered continued detention, and

within twenty-four hours if a request for detention hearing has been made

and the court has not ordered continued detention should be stricken or
substantially changed to allow for Sundays and holidays. Also, the time
~in detention should begin at midnight of the day of detention to more closely
follow the adult rules as stipulated in the Minnesota Rules of Criminal
Procedure.

Assistant Anoka County Attorney, Mr. Robert Scott, has prepared and submitted
to the Court a document entitled, "Minority Report to the Proposed Juvenile
Court Rules." This report appears to have been prepared after a great deal
of research and is based on sound Togic in arguing against both of these
proposed rules.

Respectfulty submitted,

éu Skf‘ﬂ—-—\_‘
. Swanson
Chief ‘of Police

Edina Police Department
CGS:nah




* maple grove

9401 FERNBROOK LANE / MAPLE GROVE, MINNESOTA 55369 — 9746 / PHONE 425-4521

POLICE DEPARTMENT

October 27, 1982

Justices of the Supreme Court

State of Minnesota

c/o Mr. John McCarthy, Clerk of the Supreme Court
230 State Capitol

St. Paul, MN 55101 .
N-1\2

Dear Justices:

As a member Chief of the Hennepin County Chief's of Police Association,
the Minnesota Chief's of Police Association, and as Liaison between

the Hennepin County Chief's of Police Association and the Hennepin
County Juvenile Advisory Council, I support their positions in opposing
Rule 6 and Rule 18 of the proposed New Rules of Procedure for Juvenile
Court.

Rule 6 appeares to be contrary to numerous statutes. Court rules and
Supreme Court decisions at both the State and Federal levels. A more
logical determining factor on the admissibility of juvenile confessions
is found In the present system of the "totality of circumstances" test.
This test has been found widely acceptable across the nation. Rule 6
should be striken.

Rule 18 requiring that a juvenile be released from detention within 36
hours if the court has not ordered continued detention and within 24

hours if a request for detention hearing has been made and the court has
not ordered continued detention, should be striken or substantially
changed to allow for Sundays and Holidays. Also, the time in detention
should begin at midnight of the day of detention to more closely follow
the adult rules as stipulated in the Minnesota Rules of Criminal Procedure.

Assistant Anoka County Attorney, Mr. Robert Scott has prepared and
submitted to the Court, a document entitled Minority Report to' the
Proposed Juvenile Court Rules. This tepott appears to have been prepared
after a great deal of research and is based on sound logic in arguing
against both of these proposed rules, namely Rule 6 and Rule 18.

Your professional attention to these matters will be greatly appreciated
by myself and those involved in the Criminal Justice System.

Respectfully Submitted,

bt 0 Rurbpoms
Robert A. Burlingame

Chief of Police
City of Maple Grove




ERNEST J. VANDERHYDE

SHERIFF OF DODGE COUNTY
Tele. 507/635-2271
MANTORVILLE, MINNESOTA

55955
WILLIAM J. WEBER KATHY CLAASSEN
Chief Deputy Secretary - Records
KASSON, MINN. 55944 MANTORVILLE, MINN. 55955
507/634-7807 507/635-5153

Dodge County Sheritfs Office

October 26, 1982

The Justices of the Supreme Court
State of Minneosta

c/o John McCarthy

Clerk of the Supreme Court

230 State Gapitol A _
St. Paul, Minn. 55155 \-2,.

Dear Justices:

In reviewing the 'Proposed Rules of Prodedure for Juvenile Court', there seems to be
areas of conflict and contradiction in Rule Six which would further complicate

criminal procedures involving Juveniles. It is felt that Rule Six should be

1
eliminated. i

Rule 18 Subd. 1 (B) MANDATORY RELEASE, should be amended to read 'with the exclusion
of Saturdays, Sundays and Holidays'' In the event a Juvenile was apprehended in a
burglary on a Friday night, the Juvenile would according to this proposal have to be |

released on Sunday, prior to any proper proceedure of handling the situation.

Sincerely,

Wf/@ Y/ | |

Ernest J. Vanderhyde |
Sheriff of Dodge County

EJV:ke \
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“SMILE CITY”

CITY OF LITCHFIELD

MINNESOTA

POLICE DEPARTMENT e
RALPH HITCHENS, CHIEF

326 N. RAMSEY - LITCHFIELD, MINNESOTA 55355 - PHONE (612) 693-3513

October 25, 1982

The Justices of the Supreme Court

State of Minnesota ﬁ\._ \:Zd’
% Mr. John McCarthy

Clerk of the Supreme Court

230 State Capitol

St. Paul, MN 55101

Dear Justices:

As a member chief of the Hennepin County Chiefs of
Police Association and the Minnesota Chiefs of Police Association,
I support their positions in opposing Rule Six and Rule Eighteen
of the proposed new Rules of Procedure for Juvenile Court.

Rule Six appears to be contrary to numerous statutes,

‘court rules and supreme court decisions at both the State and

Federal levels. A more logical determining factor on the admis-
sability of juvenile confessions is found in the present system
of the "totality of circumstances" test. This test has been found
widely acceptable across the nation. The rule should be stricken.

Rule Eighteen, requiring that a juvenile be released
from detention within thirty-six hours if the court has not ordered
continued detention, and within twenty-four hours if a request for
detention hearing has been made and the court has not ordered
continued detention should be stricken or substantially changed
to allow for Sundays and holidays. Also, the time in detention
should begin at midnight of the day of detention to more closely
follow the adult rules as stipulated in the Minnesota Rules of
Criminal Procedure.

Assistant Anoka County Attorney, Mr. Robert Scott, has
prepared and submitted to the Court, a document entitled, "Minority
Report to the Proposed Juvenile Court Rules". This report appears
to have been prepared after a great deal of research and is basged
on sound logic in arguing against both of these proposed rules.

Respectfully submitted,

(f agoe Aldi
itchens

Ralph N.
Chief of Police

RNH/Js
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October 27, 1982

Mr. John McCarthy

Clerk of the Minnesota Supreme Court
230 State Capitol

St. Paul, Minnesota 55155

Dear Mr. McCarthy:

I am writing to express my opposition to the new Juvenile Court Rules now
before the Supreme Court.

While I'm certain that the new rules are well-intended, I'm equally convinced
that subscribing to these rules could result in hindering the process of
Jjustice.

In my twenty-three years of law enforcement experience, I have been involved

with and observed many juveniles arrested (the majority involving fifteen

to eighteen years of age). The crimes they were arrested for range from

minor property crimes to serious assaults, and homicide. I cannot recall

even one juvenile who had a problem understanding his/her rights. On a

comparison basis, it has been my experience that juveniles have a better

grasp on their rights than do most adults. 1

My point is this: Rule 6 requires the parent(s) or guardian be present before
a peace officer, probation officer, parole officer or school staff person

can question a child. On numerous occasions, parents have responded to the
notification of their child's involvement by refusing to meet with police:
"T*'11l be down tomorrow to pick him up;" or, "Throw them in jail and throw

away the key;" or, "Haven't you cops got anything better to do than pick on

my kids."

I also have concern with proposed rules 17. The Judicial Branch of Govern-
ment should not be involved in screening cases to be presented to the court.
This is, in my opinion, totally unnecessary because the court can always with-
hold adjudication after a case has been proven, should it feel it to be in

the best interest of the child to do so.




Mr. John McCarthy
October 27, 1982
page 2

T am concerned with the time requirements of Rule 18. Unlike the adult
thirty-six hour rule, Rule 18 gives no consideration to holidays and week=-
ends.

In Rule 51.03, subdivision 2 states that, "The order for immediate custody
shall be executed by taking the child into custody." In many abuse cases,
it is unnecessary for a peace officer to actually take the child into custody.

I have attempted to be brief in relating a few of the major problems that

I foresee in the proposed rules. I sincerely request that you weigh these
issues and ultimately discard them in favor of adopting the minority report
offered by Robert Scott.

I thank you in advance for considering my viewpoints.

Sincerely,

JDZ/bz

e
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October 14, 1982

Clerk
Minnesota Supreme Court
State Capitol

Saint Paul, Minnesota 55155

Aoy

Please be advised that the Minnesota Police and Peace
Officers Association wishes to be heard at the public
hearing which is to be held on November 16, 1982, before
the Honorable Justices of the Minnesota Supreme Court

regarding the proposed Rules of Procedure for Juvenile
Court.

Dear Clerk:

Please be advised that the Minnesota Police and Peace
Officers Association has taken a position in opposition
to the proposed Rule 6 and to the proposed Rule 18.09.
We are opposed to these two proposed rules for the
reasons outlined in the Minority Report of the Task
Force on Rules to the Supreme Court.

We will request that the Court modify these two provisions
of the proposed rules as outlined in said Minority Report.

Respectfully submitted,

Robert D. Burch
President, MP§POA

by

)64;7' Y
Gg?gégﬂ%f/fl tridg
Executive Director
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MINNEAPOLIS, MINNESOTA 55415
Anthony V. Bouza October 25, 1982

CHIEF OF POLICE

Mr. John McCarthy, Clerk of Supreme Court
CAPITOL BUILDING

230 State Capitol

St. Paul, Minnesota 55155

Sir,

This letter is to advise you that the Minneapolis Police Department
opposes proposed Rule 6.

Two representatives from our department - Deputy Chief of Investigation
Bernard Jablonski and Commander of the Juvenile Division Captain Wayne
Hartley - will attend the hearing to be held on Tuesday, November 16, 1982,
at 9:30 a.m. )

The enclosed study serves as our petition/brief setting forth our position

on this very important matter.

: ANTHONY V. OUZA
CHIEF OF P ICE
MINNEAPOLIS POLTICE DEPARTMENT

AVB:BAJ:mls




MINKEAPOLIS POLICE DEPARTMENT
A Study of Proposed Rule 6
for

Minnesota Juvenile Courts

Prepared by
Captain Wayne Hartley

Juvenile Division




~The Minneapolis Police Department opposes Rule 6 of the proposed Rules
of Procedure for Minnesota Juvenile Courts. We will not address the legal
ramifications of the proposed rule for we feel that the positidn paper writ-
ten by Assistant County Attorney Robert Scott of Anoka County addresses our
interest and objections very clearly. We will address the practical and mone-

tary aspects of the proposed rule.

"Too drunk to come in."
"Child on run - not living at home."
(Mother) "I'm going fishing - go ahead and interview."
“Child not living at home. Father would not return call
to our office. From past experience with father, don't
believe he's interested in daughter's welfare. Re-
leased to friend of family at 1605 hours. Father refused
to pick her up."
These statements came from a survey which was initiated to determine

the estimated amount of time necessary to complete a case once a juvenile had

_ beén arrested. The study was of two weeks duration in May and was repeated

for another two weeks in September. We do not claim that this was done by
entirely scientific methodology. However, we do believe that the informa-
given, taken in light of the experience of professional police officers, does
indicate some of the difficulties which would be encountered were Rule 6 to
be adopted.

From May 17, 1982 through May 29, 1982 investigators of the Minneapolis
Police Department Juvenile Division interviewed 113 juveniles. These juveniles
were arrested for a variety of offenses from misdemeanor to felony. The ages
of those arrested ranged from eight to seventeen. We found that of those 113
juveniles arrested, 16 were from outside the city. While most  of the juve-
niles were from one of the suburbs or from our sister city, St. Paul, we did

have one 17 year old girl whose parents lived in Chicago, I11inois and who
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had no relatives or guardians in the metropolitan area. We further found

from our sample group:

-

11 juveniles did not live at home with their
parents.

36 times parents were not available.

13 times parents refused to come in to pick up
their child. !

In the second sampling conducted September 9, 1982 through October 1,
1982, 74 juveniles were interviewed with similar results in respect to their

residences and parental availability:

6 lived outside Minneapolis.
11 did not 1ive at home.
25 parents were unavailable.

6 parents refused to come in.

From the police perspective, there are several ramifications to these
figures which immediately come to mind. Is the juvenile offender who has been
taken into custody going to be handled by the police quickly? How much addi-
tional time is the juvenile going to have to spend in detention? Will larger
holding areas have to be prbvided for those being held? What alternatives
are going to have to be adopted when parents refuse to come in or are incapa-
ble of so doing?

The answer to the first question is obvious. The police will be unable to
process the young offender through the system quickly because of the additional
rquirements of proposed Rule 6. As indicated above, many parents or guardi-
ans are not available. Consequently, the juvenile, no matter how sophisticat-
ed, would have to wait in detention for the arrival of a parent or legal

guardian.
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In our survey document, we had investigators indicate the amount of time
it took them to complete a case under our present rules of procedure and to
estimate the amount of time necessary to complete a case under the proposed
rules. We found that the total average time increased from 2.3 hours to 5.95
hours. (See attachment "A") In practical terms, the juvenile offender would
be incarcerated over two and one half times longer under the proposed rules
of procedure. Does this actually serve justice and the needs of the juvenile?

We realize that police expertise alone cannot be made the sole criteria
as to whether a juvenile is of sufficient sophistication so as to intelligently
waive the right. of self-incrimination. However, we would submit that the
police in many instances can take a much more objective view than a parent
who has by their own actions indicated little concern or respect for the wel-
fare of their progeny. We would further submit that the system as it is now
working in Hennepin County has sufficient safeguards through the County
Attorney's office and the Juvenile Court where the totality of circumstances
can be weighed so as to provide for the needs and welfare of the juvenile
offender.

There 1is another aspect that is of particular concern to this police
department. This is the matter of the cost of investigating crimes which are
committed by Jjuveniles. Everyone is aware that government is in.dire straits
regarding its financial situation. Fewer people are being asked to do more

and more work. In January of 1982, the Juvenile Division had 33 investigators

. and currently has been cut back to 28 investigators. These figures would be

even more dramatic if one went back several years. While we do not disagree

that productivity must be increased in all governmental endeavors, we do

feel that there is a point of diminishing returns. Those who will suffer ulti-
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p, the victims of crime and the juve-
nile offender.

A police investigator is an expensive item in the city budget. A con-

servative estimate indicates that a single investigator costs approximately

$23.63 per_hour. Thus the investigation that would cost approximately $54.34
presently would increase to $140.59. (See attachment "B") We realize that
this a
item. We feel that we can continue to obta{n reasonably good results and be
relatively effective under the "Hogan Rule," but believe that the increased
time and effort required under proposed Rule 6 would make the monetary costs
oppressive.

We spoke above concerning the parent's inability or unwillingness to
come to the juvenile's place of detention to assist in the administration of
Justice. We also quoted from the remarks section of our survey document.
Permit us to expand and include other remérks and indications of parental con-
cern given to our investigators. One mother's excuse for not coming in from
St. Paul to pick up her 13 year old son was, "I've got no car.” We talked with
a 17 year old boy who had not seen his mother in six years and was on his own.
A 12 year old boy turned himself into the police because he said his mother
beats him.  Another wmother refused to pick up her daughter saying, "Let her
sit there for a couple of days - she's been causing me all kinds of trouble."
And the list of remarks goes on.

Indeed, some parents were responsive and concerned about their juvenile's
welfare and behavior, but it is obvious that there are many who care little
for the child or care what the child is doing. Perhaps their indifference

is part of the cause of the juvenile creating a situation whereby he comes
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under the purview of the police. It is not uncommon for parents and children
alike to be involved together in criminal activities. Recently a mother and
14 year old daughter were both arrested on prostitution charges. They were
working the street together. Should these parents too be given the opportunity
to guide their children?

Another aspect of the problem arises when parents become the victim of
the juvenile's criminal activity. This is not an uncommon event. Frequently
the juvenile who has run from home or is in an institution as a result of
parents being unable or unwilling to cope with the anti-social behavior dis-
played by their child, burglarizes the family residence. Should this parent
also be allowed to give permission for the police to interview their juvenile
offender?

Thus we believe that the current case Taw as set forth in the State v.
Hogan is a far superior method in determining the admissibility of a juvenile's
confession. The costs in both time and monetary considerations of Rule 6
would be prohibitive. The objective study of the merits of a juvenile's con-
fession, we feel, can be assessed by the professional jurist in a dispassion-
ate manner rather than by a .parent or guardian who may be embarrassed, in-

different, confused, angered or in collusion with the offender.
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INTEROFFICE COMMUNICATION - ‘
MINNEAPOLIS POLICE DEPARTMENT ﬁ
MPD 5116 R(3/78)
TO: CAPT. WAYNE HARTLEY DATE: OCTOBER 12, 1982
JUVENILE DIVISION
FROM: DOUGLAS HICKS SUBJECT! gyMMARY OF DATA FROM OFFICER
: CRIME ANALYSIS UNIT ~ SURVEYS REGARDING INITIAL TIME

TO RESOLVE JUVENILE CASES

On Thursday, Oct. 7, 1982, you requested that I examine a survey which you gave on
two separate occasions (May and September, 1982) to officers to document the amount
of time it took them to initially handle a juvenile case under present procedures
and how much time they would estimate it would take if they were required to have
one of the juvenile's parents, a guardian, or attorney present before questioning.
Below are the results, after eliminating surveys with only one time or a time

greater than 48 hours.- Times on the surveys were converted to hours and/or
fractions of hours.

In May, officers estimated it would take them 195.8% more time to handle the same

cases under the new procedures; in September 70% longer; and for the total 155.23%
more time.

CURRENT PROPOSED

MAY 98 Surveys :

TOTAL TIME 245.5 hrs 726.25 hrs

AVERAGE TIME 2.5 hrs 7.4 hrs
SEP 58 Surveys

TOTAL TIME 118.21 hrs 202 hrs

AVERAGE TIME 2 hrs 3.48 hrs
TOTAL 156 Surveys ’

TOTAL TIME 363.6 hrs 928.25 hrs

AVERAGE TIME 2.3 hrs 5.95 hrs

Please let me know if you have questions or if there is anything else you need.

ATTACHMENT "A"
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MINNEAPOLIS POLICE DEPARTMENT

INTEROFFICE COMMUNICATION - - @
MPD 5116 R(3/78)
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TO: CAPT. WAYNE HARTLEY DATE:

FROM:  DOROTHY McMASTER

OCTOBER 7, 1982

Cost associated with one hour of investigative sergeant's time

Annual salary of sergeants assigned to investigative $ 30,879*
units (excl. precincts)
Fringe Benefits:
Pension 4,750
Life insurance 41
Health insurance 1,850
Severance 216
Uniform allowance 275
Workmen's compensation (Est. at 5% of salary) 1,544
Total
Total salary and fringe benefits
Equipment costs:
Squad rental (7,787 miles at 41¢ per mile) est. 3,200
Radio communications equipment 527
Total
TOTAL DIRECT COSTS ..t ieuereerncnneossnsocrossesscsacancanessncaness
Total hours in a WOrkye@ar......ceeeeeevenecanss tessessersensnaron
Non-productive hours:
Vacation at 16 days 128
Holidays (11) 88
~Sick leave (12 available; assumed 4 used) 32

Total

Balance: Productive hours available.

Cost per hour (Direct costs ¢ productive hours)

Note: This is a conservative estimate INASMUCH AS IT DOES NOT TAKE ANY 1983 salary
increase into consideration, nor does it include any additives for departmental

administrative costs.

*Average taken from 1983 budget document.

ATTACHMENT "B"

oooooooooooooooooooooooooooooo

SUBJECT: PER YOUR REQUEST

$ 30,879

8,676
$ 39,555

$ 3,727
$ 43,282

2,080
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Juv's name

Totality of Circumstances Inquiry for Juveniles

*

Interviewed by Minneapolis Police Officers

Address

Date of Interview

Time of Interview

Date of Birth | School Grade| No. of Prior Police | Sophistication | Other Background
Completed Contacts/Arrests Level Information
Misd. Felony

Actual time expended on completion of case

Estimated time if new rule was in use

As interviewing officer, do you believe that the above listed juvenile is capable
of fully understanding his/her Miranda rights and the willingness to waive same?

Yes/No

Guardian Contact:

Date and Time Notified

Who was Notified?

Address and Phone No. of Person Notified

Relationship

Guardian's Response - (Refusal to come in, permission for interview without their

presence, child on run or not living at home, etc.)

Does the guardian believe the sibling is capable of understanding the Miranda rights?

Yes/No

Signature of interviewing officer

ATTACHMENT "C"




UNIVERSITY OF MINNESOTA | Law School

TWIN CITIES 285 Law Center
229 19th Avenue South
Minneapolis, Minnesota 55455

(612) 373-2717

October 28, 1982

Mr. John McCarthy
Clerk

Minnesota Supreme Court
230 State Capital

St. Paul, MN 55155

Dear Mr. McCarthy:

Enclosed are ten copies of a petition In re Proposed
Rules of Procedure for Juvenile Court, File #A-12.

I respectfully request the opportunity to be heard
by the Minnesota Supreme Court regarding the Proposed Ju-
venile Court Rules. I want to make an oral presentation
elaborating on this petition.

Thank you for your consideration in this matter.

BCF/dkm

Enclosures

TN5-001 ~- WWW W\ F&& —o.x. T 0{5‘6‘“‘"
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STATE OF MINNESOTA
IN SUPREME COURT

In re Proposed
Rules of Procedure for
Juvenile Court
File #A-12

Petition
and
Request to be Heard

Regarding Proposed
Juvenile Court Rules

Barry C. Feld

Professor of Law

340 Law School

University of Minnesota
Minneapolis, Minnesota 55455
Telephone: (612) 373-0071
Petitioner

SUPRERE COUKT

OCT 29 1982

cLERy
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Introduction

This petition addresses a number of legal'and policy issues
raised by the Proposed Rules of Procedure for Juvenile Court
for Delinquency and Petty Offenders. I also request permission
to make an oral presentation to the Minnesota Supreme Court
to elaborate on the analysis contained in this petition.
| Although the Rule Drafting Committee is to be commended
for attempting to develop Rules of Procedure for Juvenile Courts
with applicability throughout the State of Minnesota, a number
of the specific proposals represent unwarranted and ill-advised
extensions of or departures from existing7rules; statuteé, case
law, and should be substantially modified before final adoption.
Many of the recommendations raise fundamental philosophical
questions about the role and function of the juvenile court
in Minnesota, and represent policy choices which are at odds
with the reality of juvenile justice, as well as recent legis=-
lative and judicial directives. This critique will analyze
the more troublesome proposed rules sequentially, considering

the more fundamental legal and philosophical issues they raise.
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Proposed Rule 5. Guardian Ad Litem

Proposed Rule 5 represents a departure from Minnesota
Statute § 260.155, Subd. 4 (a) and (b), as well as from the
current Minnesota Rules of Juvenile Court 9-1 and 9-4. By
pPlacing the burden on the court to justify any non-appointment
of a guardian ad litem in writing or on the record, Proposed
Rule 5.01, and by expressly prohibiting the child's attorney
from serving as a guardian ad litem, Proposed Rule 5;02, the
rule effectively mandates the appointment of a non-lawyer
guardian in virtually every instance of parental absence or
conflict.

Minnesota Statute 260.155 Subd. 4 (a) and (b) provides an
adequate and workable protection of the interests of Juven1les.

B - allows ~the court to appoint a guardian ad lltem under all

the c1rcumstances described in the Proposed Rule 5 01, as well |

as whenever the court, in its own sound discretion "feels that
such an appointment is desirable." Minn. Stat. § 260.155 Subd.
4 (a) Under Minnesota Statute § 260.155 Subd. 4 (b), the court
may waive the appointment of a separate guardian ad litem only

when the child is represented by counsel and the court is satis-

fied that the interests of the child will be adequately protected.

The Proposed Rule 5.02 repudiates the legislative policies
of Minnesota Statute § 260.155 Subd. 4 (b) and prohibits the
childis attorney from ever functioning as the child's guardian
ad litem. The prohibition of the child's attorney serving as
guardian ad litem is alsé inconsistent with Minnesota Rules
of Juvenile Court 9-4 which provide.

Except in causes where there are special reasons why
a particular layman would be the most appropriate

S (O
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guardian ad litem for the child, the court shall
appoint an attorney as guardian ad litem. A
guardian ad litem who is an attorney shall act

as his own counsel and as counsel for the child,
unless there are special reasons in a particular
cause why the guardian or the child or both should
have counsel in addition to the guardian.

Under current practice, the court must find that a child is
represented by counsel and that the inﬁerests of the minor are
adequately protected. Minn. Stat. § 260.155 Subd. 4 (b)

There are several difficulties posed by the Proposed Rule
5.02 which creates a greater duty to appoint a guardian ad litem
than does the current law, and which expressly bars the child's
attorney from functioning in that capacity under any circum-
stances. In the first instance, there is no evidence that there
is any deficiency in the current practice. So far as can be
determined, juvenile courts have not abused~t§Sir'discretion
by failing to appoint guardians ad 1item<wheréa§hch an appoint-
ment is appropfiate. There is no evidence that juveniles' rights g
or interests have been inadequately protected when the court |

declines to appoint a guardian because a child is already re-

presented by counsel. Under theproposed rule, since the gquard-
ian ad litem can not be the child's attorney and in many cases
many not be an attorney at all, there will be instances under

this rule where a second attorney will have to be appointed

for the guardian ad litem. Proposed Rule 4.02. Since the child's

attorney is the lawyer for the child and not for the guardian,

‘umukw S

if the child's position and that of the guardian differ, appoint-
ing a separate lawyer will for the guardian, will entail unneces-
sary additional costs and burdens. Moreover, the Proposed Rules
give the guardian ad litem substantial powers to override or

veto decisions made by a youth in consultation with an attorney,
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for example, the decision to waive rights, Proposed Rule 6.02,
Proposed Rule 15.03 or admit or deny the allegations of peti-
tions, Proposed Rule 21.03. Proposed Rule 5 provides absolutely
no standards, criteria, or guidelines other than the meaning-
less "protect the interests of the child"™ for the guardian in
exercising this awesome authority or in resolving conflicts
with a youth.

The lack of guidelines or standards for the guardian in
the proposed rule raise the more basic question as to the duties
and functions of the guardian ad litem, and the ways in which
they may differ from those of the child's counsel. Resort to
a guardian ad litem is typically sought to protect the inter-
estg of incompetents, infants, or othezSadeeﬁe&'imcapableﬁof

protecting themselves before the law. See geherally, Solender,

"The Guardian Ad Litem: A Valuable Representative or an Illusory

Safeguard,” 7 Texas Tech L. Rev. 619 (1976); Note, "Protecting
the Interests of Children in Custody Proceedings: A Perspective
on Twenty Years of Theory and Practice in the Appointments of

Guardians Ad Litem," 12 Creighton Law Review 234 (1978). The

assumption that minors involved in the Minnesota juvenile justice
process are so incompetent as to require the subordination of
their own autonomy to that of a guardian ad litem who has the
unreviewable authority to override their own choices is belied
by many statutes and case law. The”Minnesota Legislature has
determined that minors are capable of waiving rights. Minnesota
Statute § 260.155 Subd. 8 provides that:

. Waiver of any right which a child has under this

chapter must be an express waiver intelligently

made by the child after the child has been fully
and effectively informed of the right being waived.

_—
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If a child is under 12 years of age, the child's

parent, guardian or custodian shall give any

waiver or offer any objection contemplated by

this chapter.
Many other statutory provisions allow minors to exercise a
number of aspects of adult-like autonomy. See e.g., Minnesota
Statute 144.342 et seq. (right to consent to medical treatment);
Minnesota Statute 171.04 et seq. (driver's license at 16, with
special provisions for even younger driving). See also A.B.A.

Juvenile Justice Standard, Rights of Minors. Similarly, the

Minnesota Supreme Court has ruled on many occasions that minors
are capable of making informed, intelligent decisions. See

e.g., State v. Hogan, 212 N.W.2d 664 (1973); In re Welfare of

M.A., 310 N.W.2d4 699 (1981). The proposed Rules which prohibit

a minor of any age from ever wgivingithefright to remain silent,

Proposed Rule 6.02, the right to counsel, Proposed Rule 15.02, e

or any other constitutional right, Proposed Rule 15.03, or enter
an admission to a petition, Proposed Rule 21.03, without the
express and written concurrence of a guardian ad litem repre-
sents repudiation of these legislative and judicial judgments.
The assumption that minors, even in consultation with
counsel, are incapable of making competent decisions also implies
that there is some standard by which a non-lawyer gquardian ad
litem can better determine what the child's "best interests”
are. Proposed Rule 5 is absolutely silent on the question of
what the guardian ad litem's duties are or the standards by
which it is to fulfill these obligations. The mandatory
appointment of a guardian raises the inevitable prospect that
in some cases the interests of the juvenile and the guardian

will diverge. In those circumstances, either the guardian's
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position must prevail because the juvenile is too incompetent
to make self-enlightened decisions, or separate counsel must
be appointed to represent the guardian ad litem in addition
to the lawyer for the child. Proposed Rule 5 creates more
administrative, practical, and policy problems than it solves
and should be amended to conform with the requirements of

Minnesota Statute § 260.155 Subd. 4 (a) and (b).

LY, Y




Proposed Rule 6. Right to Remain Silent

Proposed Rule 15. Waiver of Counsel and Other Constitutional Rights

Proposed Rule 6 subsfantially alters the current law regard-
ing the interrogation of juveniles and waivers of rights. It
expands the circumstances under which a Miranda warning is re-
quired to include any instance in thch a child is "physically
restrained®”. Proposed Rule 6.01. It enlarges the class of
persons required to give Miranda warnings from police officers
to also encompass probation and parole officers and "school
staff personnel."™ Proposed Rule 6.01. It requires that all
Miranda warnings be given in the presence of the child's parents.

Proposed Rule 6.01. It requires that the parents as well as

the youth being~intérrogéted sign any waiver. Proposed Rule

"7 76.02. And it requires,- as an absolute prerequisite to the ad-

missibility of a confession, that either the child's parents

are present, Proposed Rule 6.03, or if they cannot be found,

"a responsible adult interested in the welfare of the child"

is present. Proposed Rule 6.04. Similarly, Proposed Rule 15
requires the presence of parents or guardians, and their express
written concurrence in any waiver of any other constitutional
right in order for the child's waiver to be valid.

When the United States Supreme Court decided in In re Gault,

387 U.S. 1 (1967), that the privilege against self-incrimination
was applicable to juvenile court proceedings, the procedural

safeguards developed in Miranda v. Arizona, 384 U.S. 436 (1966)

also became applicable. Prior to and after Gault and Miranda,

the validity of a minor's waiver of Fifth Amendment rights,

the voluntariness of any confession obtained, and the waiver
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of any other constitutional right were determined by assessing
whether there was a "knowing, intelligent, and voluntary waiver"
by use of a "totality of the circumstances"™ test. 1In assessing
the "totality of the circumstances”" surrounding any waiver of
rights or confession, the United States Supreme Cou;t has been
particularly solicitous of the effects that a youth's age and

exper ience may have. See e.g., Haley v. Ohio, 332 U.S. 596

(1948) ; Galleqos v. Colorado, 370 U.S. 49 (1962); Fare v. Michael

C., 442 U.s. 707 (1979). 1In Fare v. Michael C., 442 U.S. (1979),

the United States Supreme Court reaffirmed the applicability
of the "totality of the circumstances™ test to the admissibility
of juvenile confessions and other waiéers of rights.

The Minnesota Supreme Court has also used the "totality
of‘the circumstances™ test to deterﬁine the validity of amEuv-””
enile's waiver of constitutional’nights, Mirandé:rights, and

the voluntariness of any statement. State v. Hogan, 212

N.W.664 (Minn. 1973); State v. Nunn, 297 N.W.752 (1980); In re

Welfare of M.A., 310 N.W.24 669 (1981). 1In State v. Nunn, 297

N.wW.24 (1980) , the Minnesota Supreme Court specifically rejected
the argument that no confession by a juvenile should be admitted
unless a parent or guardian was present at the time that the
juvenile waived his rights. The Minnesota Supreme Court quoted

from the United States Supreme Court's decision in Fare v. Michael

C., 442 U.S. 707 (1979) in reaffirming its adherence to the
totality of the circumstances approach in determining the vol-
untariness of a waiver of Miranda rights by a juvenile:

This. totality of the circumstances approach is

adequate to determine whether there has been a
waiver even where interrogation of juveniles is

Y T




involved. We discern no persuasive reasons why any
other approach is required where the question is
whether a juvenile has waived his rights as opposed

to whether an adult has done so. The totality approach
permits--indeed, it mandates--inquiry into all the
circum- stances surrounding the interrogation. This
includes evaluation of the juvenile's age, experience,
educa- tion, background, and intelligence, and into
whether he has the capacity to understand the warnings
given him, the nature of his Fifth Amendment rights,
and the consequences of waiving those rights...

Courts repeatedly must deal with these issues of

waiver with regard to a broad variety of constitu-

tional rights. There is no reason to assume that

such courts--especially juvenile courts, with their

special expertise in this area will be unable to

apply the totality of the circumstances analysis so

as to take into account those special concerns that

are present when young persons, often with limited

experience in education and with immature judgment

are involved.
Thus, on repeated occasions the Minnesota Supreme Court has
adhered to the totality of the circumstances test for waivers
of rights and the voluntariness of cqnfesSions. It has clearly
rejected the thrust bf Proposed Rule 6.03 that the presence
of parents or guardians at a youth's interrogation are an ab-
solute prerequisite to admissibility. It has rejected the fallacious
and paternalistic notion that somehow a youth's rights are "really"
their parents' or guardians' rights. Constitutional rights
are personal rights. 1In so doing, it has affirmed the princi-_
ple that juveniles are legally capable of waiving the fifth
amendment right against self-incrimination, the sixth amendment
right to counsel, or any other constitutional right when the
circumstances clearly indicate that it was done khowingly,
intelligently, and voluntarily. This is consistent with the
legislature's judgment that youtﬁs of twelve or older are
capable of making informed decisions regarding waivers without

an absolute parental right to veto that decision. Minnesota

Statute 260.155 Subd. 8

L TR
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Despite the legislative ané judicial determinations that
the totality of the circumstances test is an adequate tool for
assessing a youth's understanding, there is substantial reason
for questioning whether a typical juvenile's waiver is in fact
"knowing, intelligent, and voluntary." There has been consider-
able empirical research evaluating whether juveniles fully under-

stand thir Miranda rights and truly waive them knowingly. See

e.g., T. Grisso, Juveniles' Waiver of Rights: Legal and Psycho-

logical Competence (1981); Grisso, "Juveniles' Capacities to
Waive Miranda Rights: An Empirical Analysis,™ 68 California

Law Review 1134 (1980); Ferguson and Douglas, "A Study of Juvenile

 Waiver," 7 San Diego Law Review 39 (1970); Levy and Skacevic,
"what Standard Should bé Used tofDeterﬁine a Valid Juvenile

Waiver?", 6 Pepperdine Law Review 767 (1979); S. Brewer, The

- Youngest Minority: Are they Competent to Waive their Consti-

tutional Rights? (1978); Note, "Juvenile Confessions: Whether

State Procedures Ensure Constitutionally Permissible Confessions,"

67 Journal of Criminal Law and Criminology 195 (1976).

The empirical studies of Miranda waivers by juveniles pro-
vide strong support for the proposition that most minors lack
the understanding to properly waive their constitutional rights.
Fergusson and Douglas, "A Study of Juvenile Waiver," supra,
found that over 90 percent of the juveniles interrogated waived
their rights, that an equal number did not actually understand
the rights they waived, and that even simplified language in
the Miranda warnings failed to cure these defects. Similarly,
Grisso, "Juveniles' Capacities to Waive Miranda Rights", supra,

also found that the problems of understanding and waiving rights
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were particularly acute fo; juVEniles. He concluded that "As
a class, juveniles younger than fifteen years of age failed
to meet both the absolute and relative (adult norm) standards
for comprehension...The vast majority of these juveniles mis-
understood at least one of the four standard Miranda statements,
and compared with adults, demonstrated significantly poorer
‘comprehension of the nature and significance of the Miranda
Rights." 68 California Law Review at 1160 (1980).

The clear thrust of this research is that juveniles are
not as competent to waive their rights as adults. However,
the policy alternatives that would correct this fundamental diffi-
culty raise other troublesome issues. One alternative is to
continue to use a totality of the circumstances test, raise .
judicial awareness to thetpagtidular vulnetabilities of youth, .
and hope that juvenile court judges reviewing waivers under
the totality of the circumstances will evaluate them conscien-
tiously and be able to discern between competent and inéompe-
tent waivers and confessions by juveniles. There is reason
for concern with this solution, however, since the ability of
courts to evaluate confessions is confounded by the multitude
of factors implicated by the "totality" approach, the lack of
guidelines as to how various factors should be weighed, and
the myriad combinations of factual situations that make virtu-
ally every case unique with the result being virtually unlimited
and unreviewable judical discretion. |

As an alternative to the broad discretion afforded by the

totality test, several jurisdictions have attempted to develop

ATy



12

some concrete guidelines or per se rules requiring the presence

of an "interested"” adult, Commonwealth v. Roane, 329 A.2d 286

(1974), a parent, People v. Burton, 491 P.2d 793 (1971), Lewis

v. State, 288 N.E.2d 138 (1972), or an attorney, Texas Fam.

Code. Ann. tit. 3, § 41.09 (Vernon Suppl. 1980), at the interrogation

of a juvenile as a prerequisite to the admissibility of a confession
or the validity of a waiver. The Proposed Rule 6.03 follows
this line and creates a per se rule that parents or guardians
must be present at any interrogation and agree to the waiver
as an absolute prerequisite to the admissibility of any statements
obtained.
The arguments that courts and commentators have advanced
for requiring parents or other interested adults to be present

' as a per se requirement for the 1nterrogat10n of ‘their chlldren

o: other waivers seem 1n1t1aIIy pIauSLbIe, “The Loulslana Supremﬁ

Court in In re Dino, 359 So.2d 586 (1978), noted several positive

effects of a rule requiring parental presence at their child's
interrogation, including mitigation of the dangers of untrust-
worthiness, reduction in coercion, an independent witness who
can testify in court as to any coercion that was present, and
relieving police of the burden of having to make subjective
judgments on a case-by-case basis as to the competency of the
youth they were questioning. Proposed Rule 6 obviously proceeds
from the assumption that juveniles are neither mature enough
to understand their rights nor competent enough to waive them
without first consulting with their parents. Thus, parental
presence is required either to reduce the juvenile's sense of

pressure or fear, or to provide advice about technical or legal

Py
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magters'which the juvenile’may not be able to comprehend. The
rationale of Proposed Rule 6 assumes that there will exist an
identity of interests between parents and child so that their
presence will mitigate the pressures on the child. It also
assumes that the parents will have sufficient understanding

of their child's rights to function in an effective advisory
capacity.

There are a number of problems, however, with requiring
parental presencefand a knowing, intelligent, and v°iuntary
waiver by them as well as their child. The Proposed Rule will
introduce an additional tier of litigable issues when courts
are required to determine whethe:’thevparent was informed of
the juvenile's rights, whether the parent understood those
rights, whether the parent and child had an adequate opportunity:~
to confer, and the like. It wi{l divert attention~fr6m the
validity of the‘confession itself to a mechénical inquiry as | -
to the parents' presence and understanding.

There is also reason to question whether parents are even

capable of or inclined to provide the protection that such a

per se rule assumes. Requiring parental presence at a waiver
may aggravate rather than mitigate the coercive pressures to
which the youth is subjected. The parents' potentially con-
flicting interest, emotional reactions to their child's arrest)
or their own intellectual or social disabilities may detract é
from father than enhance their ability to provide counsel and |
support to the child. Research on the extent to which adults (
are capable of understanding and intelligently waiving Miranda i
;ights raises the question whether even well intentioned parents |

will provide much assistance. Their lack of understanding,
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coupled with a lack of formal legal training; may actually in-
crease the coercive pressures on a youth., One critic of the
parental presence requirement questioned

if the presence of this "friendly adult” will create

the intended results. Parents, possibly ashamed

and/or angered that their child is in custody, may

further coerce the child into owning up to the

alleged offense, instead of affording the youth

shelter. Moreover, a parent may be no more know-

ledgeable than the juvenile about constitutional

rights and the consequences of a confession.
Note, "Juvenile Confessions: Whether State Procedures Ensure
Constitutionally Permissible Confessions," 67 J. Criminal Law
& Criminology at 205 (1976). 1Indeed, the case law is replete
with instances of parents coercing their children into confes-

sing to the police. See e.g., United States v. Fowler, 476

F.2d 1091 (1973). Some courts have held that when a child

responds to a question from his parent in the presence of police

oy

offié;rs that he wés not subjected to custodial interrogation
and that therefore Miranda did not apply at all. See e.g.,
In re C.P.D., 367 A.2d 133 (1976). When a mother repeatedly

urged her 15 year-old boy "to tell the truth or she would clobber
»him," the court concluded that "The motherly concern for the
basic precepts of morality are to be commended. We find no
element of a threat or coercion on the part of the Mother."

Anglin v, State, 259 So. 24 752 (1972).

Empirical evaluations of the parental role at interrogations
also suggest that their presence may be dysfunctional. Grisso,

Juveniles' Waiver of Rights 187 (1981) found that "Most parents

gave no direct advice to their children regarding the waiver
decision, and those that did offer advice almost always urged
their children to waive rights. In fact, less than 10% of the

parents in this study would meet the aforementioned criterion

s
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of adequate protection." This émpirical observation was bolstered
by questionnaire surveys that found that "A substantial majority
of the parents felt that juveniles should never be allowed to
withhold from police any information about their involvement
in a crime.” Id. at 200. Thus parents appear to be predisposed
to coercing their child into waive the right to silence.

If the Minnesota Supreme Court is committed to the preser-
vation of juveniles' rights and guarding against incompetent
waivers that may also be undetectable under a totality of the
circumstances rubric, it should reject the Proposed Rule 6 and
15 which will not afford adequate safeguards and indeed may
aggravate the problems. Instead, it should require consultation
with counsel and the presence of competent attorney at‘eVery

interrogatioﬁ of a juvenile and prior to any waiver of rights.

"A requirement to automatically provide legal counsel to juveniles

prior to the waiver decision would probébly'be one of the most
direct and potentially effective remedies to the problem of
juveniles' lack of competence to waive rights knowingly, intelli-

gently, and voluntarily." Grisso, Juveniles' Waiver of Rights

200 (1981). Indeed, this position has been proposed by the American

Bar Association's Juvenile Justice Standards Project, Standards

Relating to Pretrial Court Proceedings § 6.l'et seq. (1980)

Connecticut and Texas require that an attorney for the juvenile
be present in order for a juvenile's confession to be valid.
This is the only satisfactory per se alternative to the dis-
cretionary, totality of the circumstances approach.

All of the concerns noted here regarding the mechanisms
for waiving a youths' right to remain silent are also applicable

with respect to Proposed Rule 15 on the waiver of counsel and

i"'l”'l\ m
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other constitutional rights. Accordihgly, whatever modifica-
tions are made in Proposed Rule 6 should also be incorporated

in Proposed Rule 15 as well.

In addition to the foregoing, Proposed Rule 6 also expands
the scope of Miranda rights in an unwarranted and}unjustifiable )
manner. The Miranda warning/waiver requirements were deéigned
to cope with the uniquely stressful circumstances posed by the
"inherent coercion of custodial interrogation”. Proposed Rule
6 expands this scope far beyond its original rationale and makes
Miranda applicable whenever a minor is "physically restrained"
and questioned by "a peace officer, probation officer, parole
officer, or school staff personnel.” |

The fallure to deflne the meaning of the term "Physically
restralned' substantially broadens.the potential applicability
of the rule, extending.it from traditional custodial arrest
to also include field inﬁerrogation and "stop and frisk" éituations

short of custody. 1In United States v. Mendenhall, 446 U.S.

544 (1980), the United States Supreme Court defined the nature

of a "stop” which falls short of a custodial arrest which requires

arrest probable cause: "A person is 'seized' only when by means
of physical force or a show of authority, his freedom of move-

ment is restrained."”™ The Court's definition of a "stop" would

clearly satisfy the Proposed Rule's requirement of "physical
restraint”. Yet, there is nothing in the policies underlying

Miranda or in the nature of field interrogation that would justify

expanding the scope of Miranda this radically.
The Proposed Rule also broadens the applicability of Miranda

by including probation officer, parole officer, or school staff
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personnel in addition to peace officers. Although the Minnesota

Supreme Court in State v. Murphy, N.W.2d ___ (1982) recently
made Miranda safeguards applicable to interrogations by probation
or parole 6fficers, there is absolutely no justification for
extending its scope to school staff personnel as well. None

of the conern of "the third degfee in the back room" are even
remotely applicable where a school counselor interviews a youth
who has been called from class. Moreover, the failure to define
"school staff personnel" would clearly require that a school
janitor blocking a youth in the washroom to ask him about vanda-
lism would have to advise the juvenile of his Miranda rights

and obtain his parents' presence before interrogating him.

There is no justification_in law or in the policies underlying

the Fifth Amendment for such aresult.

. 3 i
Ly . - ~ug P
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Rule 18. Detention i 3

* &

Proposed Rule 18.01 Subd. 2 (A) (i) which authorizes initial
detention based on the predictive judgment that if the child
were released "others would be endangered", Proposed Rule 18.05
Subd. 5 (b) (i) which authorizes continued detention if the
court finds probable cause that "others would be endangered
if released" and Proposed'Rule 18.08 Subd. 2 (D) (1) which
authorizes continued detention if "others would be endangered
if released" are unconstitutional on their face as a'denial

of equal protection and due process. See United States ex rel

Martin v. Strasburg, 513 F. Supp. 691 (1981)‘ These are blatant

and unconstitutional provisions for preventive detention based
-on nothing more than a showing of‘probable cause.

In United States ex rel Martin V. Strasburg, 513 F. Supp.

-»

’.

a New York statuton'detention mechanism very similar to that
for Minnesota in Proposed Rule 18 was challenged. Under New
York Family Court Act § 739 (McKinney) a juvenile court judge

"in its discretion" was authorized to detain a youth if "(a) (ii)
there is a serious risk that he may before the return date do

an act which if committed by an adult would constitute a crime.;
Unquestionably, the danger of future criminality is the criterion
envisioned in Proposed Rule 18.01 Subd. 2 "Others would be en-
dangered" and in Proposed Rules 18.05 Subd. 5 (a) (i) and 18.08
Subd. 2 (D) (i) "Others would be endangered if released."

The Court in Martin v. Strasburg reviewed the process by

which detention decisions were made, and the procedures in New
York were virtually identical to those envisioned under Proposed
Rule 18. 1Id. at 701-2. The petitioners in the case were members
of a class of detained youths who argued that

'the subjective prediction or prognosis of the
imminence of.future misconduct which § 739 (a) (ii)
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authorizes as the basis for the pretrial de-
tention of juveniles is a vague, arbitrary and
capricious standard and that no rationally
based prediction or reasoned determination is
possible under the statutory scheme. They in-
sist that the statute is overbroad and violates
equal protection constraints in authorizing
pretrial detention of juveniles since they are
thereby treated differently from adults, and
there is neither a rational basis pertinent to
the differentiation between the two groups,

nor any compelling state justification to war-
rant imposition of the restrictions imposed on
juveniles under the statutory scheme." Id. at 704.

The Proposed Rule 18 authorizes the preventive detention
of juveniles under circumstances that would be impermissible
for adults, in violation of the guarantees of equal protection.

Although legislatures or courts may make laws or rules which

treat different classes unequally on the basis of age, See e.g.,

Planned Parenthood of Central Missouri v. Danforth, 428 U.S.

52 (1976) all of the legitimate state i‘nterest'iﬂn treating
youths differenﬁly‘from adults are adequately subsumed under
the other detention provisions in this rule. Clearly, there
is a compelling state interests in protecting children from
harmful environments and abusive home situations for which there
is no corresponding state interest vis a vis adults. However, |
this legitimate interest is clearly served by the provisions
of Proposed Rule 18.01 Subd. 2 (A) (iv) and 18.05 Subd. 5 (b) (iv) .
There is no compelling state interests that justifies treating
juveniles differently and more punitively than adults on the
grounds of possible future criminality.

More fundamentally, however, the preventive detention pro-
visions of Proposed Rule 18 impose potentially prolonged periods
of pre-trial detention on the basis of a prediction about future

danger to others for which there is absolutely no rational basis.
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See Feld, "Reference of Juvenile Offenders for Adult Prosecution:
The Legislative Alternative to Asking Unanswerable Questions,”

62 Minnesota Law Review 515, 540-556 (1978). Youths in Minnesota,

like adults, have a fundamental liberty interest which can only
be abridged in accordance with due process of law. Ingraham
v. Wright, 430 U.S. 651 (1977). The Proposed Rule 18 violates
due process because it authorizes the pretrial detention of
a juvenile on the basis of a prediction of future criminal conduct
which cannot be made on any reasonable basis. The grant of
such awesome discretion when there is no rational basis for
its exercise is the essence of a license to act arbitrarily
and capriciously. Moreover, pretrial detention prior to any
determination of guilt of a substantive offense constitutes
the imposition of punishment thaﬁ is constitutionally imper-
missible under a due process analysis.

The Propoéed Rule 18 allows a judge to preventively detain
a youth on the basis of a prediction. There are absolutely
no criteria, guidelines, or standards to structure the exercise
of discretion in making this determination. Presumably, each
juvenile court judge in the state can apply this same standard
on whatever individual idiosyncratic basis they choose with
absolutely no basis for effective appellate supervision. Thé
type of information available to the court at the time of its
initial decision to detain or to continue to detain will typically
be limited to allegations regarding the offense. Unless a youth
has had prior contacts with the court and an on-going social
services file,-there will be very little additional psychological

evaluations, or other information that would even contribute
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to the judge's decision. The inevitable result of trying to
make such a decision without adequate information will be the
development of ad hoc or variable detention criteria for such
reasons as protecting the community, giving vent to a punitive
impulse, or responding to the seriousness of the offense alleged.
None of these are legitimate reasons for the prevehtive detention
of adults, and they should not be in the case of juveniles.

The fact is that any effort to predict future dangerous-
ness based on the present state of the art of prognostication
is necessarily doomed to failure. As the Court found in Martin
v. Strasburg, 513 F. Supp. at 708 (1981l) "no method had yet
been devised which could predict with any acceptable degree of
accuracy that a juvenile shall commit a crime, particularly
the commission of an offensevin a.short‘séace;qf time" between

-

~+....pretrial custody and an adjudicatory hearing.

L g T m - 3

I am very flattered that the court in Martinv. Strasburg

drew heavily on my own research on the issues of predicting
dangerousness. Feld, "Reference of Juvenile Offenders for Adult
Prosecution: The Legislative Alternative to Asking Unanswerable

Questions,” 62 Minnesota Law Review 515, 540 (1978). Indeed,

the Minnesota Supreme Court in In re Dahl, 278 N.w.2d 316, 318

(1979) also relied on that article for the same proposition
--that the ability to predict dangerousness is beyond the present
power of clinicians, juvenile court judges, or even crystal

ball gazers.

The ability to predict which juveniles will en- )
gage in violent crime, either as adolescents or

as adults, is very poor. The conclusion...that
there has been no successful attempt to identi-

fy, within...offender groups, a subclass whose

members have a greater than even chance of en-

gaging again in an assaultive act" is as true

agiy ady
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for juveniles as it is for adults. It holds
regardless of how well trained the person

making the prediction is--or how well programmed
the computer--and how much information on the in-
dividual is provided. More money or more re-
sources will not help. Our crystal balls are
simply very murky, and no one knows how they

ban be polished. Monohan, The Prediction of
Violent Behavior in Juveniles 10-11 in National
Symposium on the Serious Juvenile Offender.

The Minnesota Supreme Court in In re Dahl, quoting Professor

Feld at 278 N.W.2d 316, 319, also adverted to the fundamental
problem on even trying to let judges make predictive judgments
for preventive detention purposes:

The problem of predicting dangerousness is not

merely that it cannot be done with an acceptable
degree of accuracy but also that there is a very
substantial tendency to overpredict and to identify
as potentially dangerous persons who, if subsequently
released, would engage in no further violent or even
criminal behavior. Thus, the conclusion to emerge
most strikingly from these. studies is the great de~
gree to which violence is overpredicted...Of those
‘predicted to be dangerous,“between 65 percent-and -
99 percent are false positives~--that is, people who
will not, in fact, commit a dangerous act...Violence
is overpredicted whether simple behavioral indicators
are used or sophisticated multivariate analyses are
employed and whether psychological tests are ad-
ministered or thorough psychiatric examinations

are performed.

This tendency to overpredict dangerousness

raises profound moral questions with which society

must deal in its treatment of both juvenile and

adult offenders.
To what extent are we willing to permit standardless judicial
speculation about the possibility of subsequent criminal acti-
vity on the part of youths when the inevitable result of granting
judges such authority will be the over-prediction and incar-
ceration of many youths simply because they run afoul of an

insubstantial judicial hunch. That is the essence of what Pro-

posed Rule 18 provides. As the court in Martin v. Strasburg

L ey
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concluded, 513 F. Supp. at‘712 *(1981) juveniles who are sub-
jected to detention "have their freedom curtailed by judgments
that are untrustworthy and uninformed and without the requisite

rationality which due process mandates."

7
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Proposed Rule 19. Petition

Proposed Rule 19.03 pertaining to the contents of the delin-
quency petition denies juveniles who are not being held in deten-
tion the right to constitutionally adequate notice by failing
to provide for a statement of probable cause. See Gerstein

v. Pugh, 420 U.S. 103 (1975); State v. Florence 239 N.W.2d 892

(1976) Proposed Rule 19.03 (a) requires that a delinquency
petition conﬁain only "a statement that the child is delinquent
and a simple, concise and direct statement of the alleged de-
linquént act..." In authorizing a delinquency petition which
contains only conclusory'facﬁual allegations, the drafters appar-

ently rely on In re Hitzemann, 161 N.W.2d 542 (1968) . Hitzemann

was decided shortly after the Supreme Court's decisihon:mir;’_(:5_2}_1__];:1;”ww
which began the process of thew;ﬁonstituticnal domestication
of the juvenile court." While it was decided at a time when
the "civil® versus "criminal® distinctions in juvenile court

still may have had some meaning, the subsequent criminalization

of the juvenile court has eroded much of the rational of Hitzemann.

See Feld, "Juvenile Court Legislative Reform and the Serious
Young Offender: Dismantling the 'Rehabilitative Ideal'",

65 Minnesota Law Review 167, 203-5 (1981).

The Minnesota Supreme Court should adopt the probable cause
standards of the Minnesota Rules of Criminal Procedure 2.0l
and require the petition to allege "the facts establishing pro-
bable cause to believe that an offense has been committed and

that the defendant committed it..." The requirement of a probable

4&‘&;4; N
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cause statement would not ‘require an adversarial probable cause
determination. As the Minnesota Supreme Court noted in State

v. Florence, 239 N.W.2d 892 (1976), where it upheld ex parte

judicial determinations of probable cause:

a carefully drawn and sufficiently detailed complaint

made by an investigating officer and incorporating

reliable hearsay could in some limited situations

be adequate support for a finding of probable

cause at least where the essential truth of the facts

averred in the complaint is not contested. In the more

usual situation, the complaint will and should be but-
tressed by the police report, including verified state-
ments of witnesses whose observations form the basis

of the complaint and, in addition, the results of dis-

closure and discovery procedures required by the rules.

Id. at 902 (1976)

The same standard should apply for juveniles. The Proposed
Rule 19.04 Subd. 1 provides that "a court may order a showing
of probable cause (i) on its own motion, or (ii) on the motion
of the child which states sufficient reasons that a probable
cause showing is necessary..." As a result of the discovery
provisions authorized in Proposed Rule 24.02 Subd. 2 (A), a
petition alleging probable cause for non-detained youths will
be required as a constitutional matter in every instance in
which a youth is subjected to the various identification pro-
cedures enumerated in Proposed Rule 24.02 Subd. 2 (A) (a) -
(h). See e.g., Davis v. Migsissippi, 394 U.S. 791 (1969).
Thus, juvenile courts will be required to order probable cause
statements in a significant number of instances on its own
motion.

Although Proposed Rule 19.04 Subd. 1 (c) (ii) purports to
give the juvenile the opportunity to request a probable cause
showing, it does so only when the child states "sufficient
reasons". However, the rule is absolutely silent as to what

would constitute a sufficient reason. Is it not a sufficient

-'ogh‘gf" } A
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reéson’that the state inteﬁds éo subject the youth to the burden,
expense, and anxiety of preparing to defend in an adversarial
context.

It may be argued that requiring a county attorney to draft
a probable cause statement for every petition may impose an onerous
burden on the prosecutor's office. However, it is an even‘mo:e
onerous burden on a respondent to have to participate in the
entire juvenile justice process all the way through a trial
without the State ever being required to justify in writing
the underlying factual basis for that enormous imposition.
Many petitions containing the current conclusory allegations
are currently dismissed prior to trial when it is finally
discovered that witnesses are unavailable orinvestigation re-
veals that the facts as alleged do not correspond to the actual
event. Requiring the county attorney to draft a full probabie #
cause stateméﬁtwin e§ery petition will have a salutory effect
on the administration of juvenile justice by requiring much
more conscientious preliminary screening of cases with the net

benefit that many ultimately insubstantial cases will not be

filed.

R T
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Rule 24. Discovery.

In general, Proposed Rule 24 on Discovery conforms to the
provisions of Minnesota Rule of Criminal Procedure 9. However,
there is one very critical instance in which Proposed Rule 24
broadens the scope of discovery and departs substantially from
both constitutional requirements and the adult rules.“Proposed
Rule 24.01 Subd. 1 (F) governing the prosecutor's duty to dis-
close exculpatory information is significantly different from
the Prosecutor's obligations under Minnesota Rules of Criminal
Procedure 9.01 Subd. 1 (6). The Rules of Criminal Procedure
require that:

The prosecuting attorney shall disclose to

defense counsel any material or information

within his possession and control that tends to

negate or reduce the guilt of the accused as
to the offense .charged. .

The comparable provision under the-Proposed Rule 24.01 Subd. -.

1l (F) requires that:

The county attorney shall disclose to the
child's counsel any material or information
within the possession and control of the county
attorney that tends to negate or reduce the
possibility of the allegations in the petition
being proved or of an adjudication of delin-
quency of the child.

Disclosure of information dealing with the provability of a
case rather than the degree of guilt of a defendant marks a
major departure from traditional criminal discovery.

The prosecutor's duty to disclose exculpatory information

is governed by Brady v. Maryland, 373 U.S. 83 (1963). The Brady

obligatioﬁ extends to all "evidence favorable to the accused"
and which is either material to the degree of guilt or punish-

ment. The Comment to Minnesota Rule of Criminal Procedure 9.01
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Subd. 1 (6) explicitly adopts the "exculpatory" material require-
ments of Brady. Proposed Rule 24.01 Subd. 1 (F) significantly
expands the scope of the Brady obligation, however, by requiring
disclosure of any information which although not bearing on
the degree of guilt or punishmeht, would effect the prosedutor's
ability to prove the allegations in the petition. A simple
example will illustrate the problem. Shortly before trial,
a prosecutor discovers that subpoenas for a critical witness
have not been served because the witness is no longer within
the state. Under the adult discovery provisions, the prosecutor
could offer the defendant a very attractive plea agreement,
and unless the defense counsel affirmatively inquired as to the
availability of witnesses, the‘prosecutor would be under no
duty to disciﬁse'his inability to prove a case; Nor is ther;
any Brady obligation in thié situation for the prosecutor to
affirmatively bring his problems of proof to the defendant's
attention. Under Proposed Rule 24.01 Subd. 1 (F), deficiencies
in the prosecutor's case having absolutely no relationship
to the degree of.guilt of the juvenile and bearing solely on
the prosecutor's ability to prove a case through a contested
trial must also be disclosed. Such an expansion of the duty
to disclose would undermine the adversarial process and detract
from the quality of the defense by reducing the defendant's
incentive to conduct an independent investigation.

The Proposed Rule should be ameﬁded to make it conform

to the language of  the Rules of Criminal Procedure.
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Rule 27. Trials

Proposed Rule 27.03 Subd. 2 (A) pertaining to Trial Rights
unconstitutionally denies juveniles the right to a jury trial
under the Federal and Minnesota Constitutions. Minnesota Statute

260.155 Subd. 1 which provides, inter alia, that "hearings on

any matter shall be without a jury..." similarly, unconstitu-

tionally denies juveniles a right to a jury trial. The Minnesota
Supreme Court in promulgating new rules of procedures for the
juvenile court should take this opportunity to guarantee that
juveniles charged with and adjudicated for criminal activi;y
receive the full proéedural protections to which they are entitled.
Obviously, the position being advocated here is a controversial
one. However, elementary justice and fundamental fairness requires
thaﬁ the Minnesota Supreme Court consider the extent to which
the underlying rationales that were offered to deny juveniles
the right to a jury trial are still applicable. See, Feld,
"Juvenile Court Legislative Reform and the Serious Young Offender:

Dismantling the 'Rehabilitative Ideal'"™, 65 Minnesota Law Review

167 (1981).

When the United States Supreme Court decided McReiver v.

Pennsylvania, 403 U.S. 528 (1970), it assumed that the therapeutic

and rehabilitative rhetoric of the juvenile court corresponded
with the reality of juvenile justice. It expressed concern that
imposing jury trials in juvenile court as a constitutional re-
quirement would detract from the flexibility and informality

of state juvenile court proceedings. The Court cautioned that
“there is a possibility, at least, that the jury trial, if re-

quired as a matter of constitutional precept, will remake the

g v,
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juvenile proceedings into a fully adversary process and will

put an effective end to what has been the idealistic prospect

of an intimate, informal protective proceeding." Id. at 545.

In McKReiver, the Court held that the only requirement for "fund-
amental fairness"™ in juvenile court proceedings is "accurate
fact-finding” and reasoned that this requirement could be satis-
fied as well by a judge as by a jury. Id. at 543. But in sug-
gesting that nothing more than accurate fact-finding was required
to satisfy the requirements of due process for juveniles, the
Court departed significantly from its own prior analyses of

the dual functions of procedures in juvenile court adjudications,
for all of its earlier decisions actually were premised on two
rationales--accurate fact-finding and protection against govern-

mental oppression. This dual function of procedural due process

wasmclearly recognized, for example, in In re Gault, 387 U.S.

1 (1967), when the Court held, inter alia, that juveniles must

be accorded the fifth amendment privilege against self-incrim-
ination in delinquency adjudications. See id. at 55.  If the
Court in Gault had been concerned solely with the reliability

of juvenile confessions and the accuracy of fact-finding, safe-
guards other than the fifth amendment privilege--for example,

a requirement that all confessions be shown to have been made
voluntarily--would have sufficed. See id. at 75-78 (Harlan

J. concurring and dissenting). The Court, however, recognized
that fifth amendment safeguards were not simply to ensure accurate
fact-finding or reliable confessions, but to serve as a funda~
mental bulwark of the Adversary system and a mechanism for main-

taining a balance between the individual and the state.
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In its preoccupation with the impact of jury trials on the
informality and flexibility of juvenile court proceedings, the
Court in McKeiver failed to acknowledge the protective functions
that juries serve beyond the accuracy of their factual findings.

By contrast, in Duncan v. Louisiana, 391 U.S. 145 (1968), the

Court, in holding that jury trials were constitutionally required
in state criminal proceedings, had clearly acknowledged that

the rationale for juries involved more than accurate fact-finding,
which concededly could be accomplished without providing a jury.
See id. at 149 n. 14. The Court concluded that in an Anglo-
American system of criminal jurisprudence, factual accuracy

was not determinative of fundamental fairness. After reviewing
the history of the right to jury trial, the Court required states
to provide juries "in order to prevent oppre351on by the Govern-
ment...Prov;é:;;“;;méccﬁsed Qlth the right to_be. txled‘by a
jury of his peers gave him an inestimable safequard against

the corrupt or overzealous prosecutor and against the compliant,
biased, or eccentric judge."™ 1d. at 155-56. It is instructive

- to compare the U.S. Supreme Court's reasoning in McKeiver with

that of the Alaska Supreme Court in R.L.R. v. State, 487 P.2d

27 (Alaska, 1971) which held that the Alaska state constitution
required jury trials in juvenile court because of the protective
buffer they provide between the individual and the state. Indeed,
Alaska is one of a number of states that either by judicial
decision or state statute have rejected the reasoning of the
McKeiver Court. Colorado by legislation has given juveniles

jury trials since 1903, Col. Rev. Stat. 19-1-106. So do Mich-
igan, Massachusetts, Montana, New Mexico, Oklahoma, Texas, West

Virginia, and Wyoming.
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Unlike the McKeiver opinion which assumed away most of
the critical issues in the case, it is important to examine
the underlying assumptions that either accurate factfinding
or adequate procedural safeguards can be provided in delinguency
proceedings alleging the commission of a crime without the

possibility of a jury trial.

Accurate Fact Finding

The United States Supreme Court in In re Winship, 397 U.S.

358 (1970), held that the same standard of proof is required

to convict a juvenile of an offense that would be a crime if
committed by an adult as to convict an adu;t similarly charged.
The Court's rationale was that the seriousness of the proceedings
and the potential consequences for fuvenile or adult defendants
require the highest standard of proof in both contexts in order -
to avoid the dangers of convicting innocent people. The Court
reasoned that the feasonable doubt standard plays a fundamental
role in American criminal procedure and juvenile justice:

It is the prime instrument for reducing the
risk of convictions resting on factual error.
The standard provides concrete substance for
the presumption of innocence-~~that bedrock
'axiomatic and elementary principle whose en-
forcement lies at the foundation of the ad-
ministration of our criminal law'...

The requirement of proof beyond a reason-
able doubt has this vital role in our criminal
procedure for cogent reasons. The accused
during a criminal prosecution has at stake
interests of immense importance, both because
of the possibility that he may lose his liberty
upon conviction and because of the certainty
that he would be stigmatized by the convic-
tion...

Moreover, use of the reasonably doubt
standard is indispensable to command the respect
and confidence of the community in application

L
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of the criminal law. It is critical that the moral

force of the criminal law not be diluted by a

standard of proof that leaves people in doubt

whether innocent men are condemned. Id. at

363-64.
The Court held that all of those same considerations were
equally applicable in the context of juvenile delinquency
proceedings where the underlying conduct alleged constituted
a crime if committed by an adult. Indeed, in a number of instances,
the Proposed Rules recognize the functional equivalence between
adjudications in juvenile court and criminal trials. Proposed
Rule 27.04 provides that "The court shall admit only such evidence

as would be admissible in a criminal trial.”™ Even more impor-

tantly, Proposed Rule 27.05 clearly provides that "To be proved
at trial, allegations in the petiticn must be proved beyond

a reasonable doubt.”™ This is the standar&'of‘proof for criminal
'i;bcgedings as clearly enunciated in Winship.

In denying juveniles the right to a jury trial in McKeiver,
the Court fundamentally eroded the profound insights of Winship.
The jury is the carrier of the community's norms and functions
as a barrier between the state and the defendant. When judges
and juries differ about the outcome of a trial, juries are more

likely to acquit than are judges. See H. Ralven & H. Zeisel,

The American Jury (1971). This tendency is attributable to

basic differences in jury versus judge evaluations of evidence,
as well as to such factors as jury sentiments about the "law”
(jury equity) and jury sympathy for the\defendant. One of the
most significant functions of juries is to uphold the reasonable
doubt standard. After accounting for other sources of judge/jury

verdict disagreement, it appears that juries employ a higher
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evidentiary threshold standard of "proof beyond a reasonable
doubt" than do judges. As Kalven and Zeisel conclude, "If a
society wishes to be serious about convicting only when the
state has been put to proof beyond a reasonable doubt, it would
be well advised to have a jury system." 1Id4. at 189-90. Given
the importance of juries in this regard, the Supreme Court's
decision in McKeiver to dispense with juries in juvenile court
must be seen as rendering it somewhat easier to convict a youth
appearing before a judge in juvenile court than to convict him
on the basis of the same evidence before a jury of detached
citizens in adult proceedings. Kalven and Zeisel also found
that one characteristic eliciting jury sympathy was the youth-
fulnesé of the defendant. While their research was confined

to adult proceedings, they concluded that in that context the
youth of a defendant was a personal characteristic that engendered
the greatest jury sympathy. See id. at 209-13. This finding
also buttresses the conclusion that it is easier to obtain con-
victions in juvenile court without a jury than in adult proceed-
ings with one., vThus, McKReiver appears to undercut the Court's
mandate in Winship that the same standard of proof beyond a
reasonable doubt is constitutionally required in both juvenile
and adult proceedings. The difference between "judge-reasonable
doubt™ and "jury-reasonable doubt," coupled with the greater
flexibility and informality of the juryless, closed proceedings
in juvenile court may produce some important differences in
adjudicatory outcomes, with all of the disadvantages accruing

to the juvenile.
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Protection against Governmental Oppression

In its McKeiver decision, Justice Blackmun's plurality
opinion emphasized the "rehabilitative ideal" of the juvenile
court as distinguished from the criminal law's emphasis on punish-
ment and individual responsibility as the linch-pin of the deci-
sion. Similarly, in Justice White's concurrence, the emphasis
was on the differences between criminal courts and juvenile
courts, noting that "in theory and in practice, there remains

a substantial gulf between criminal guilt and delinquency..."

403 U.S. at 553.
- Whatever the rehabilitative justifications for denying
juries to juveniles in McKeiver may have been, they are clearly

‘no longer applicable to juvenile justice in Minnesota. During

the 1980 legislative session, the Legislature rewrote the juvenile

code so as to reject the fundamental "rehabilitative” assump-
tions of the juvenile court and virtually eliminate the "sub-
stantial gulf" between juvenile and adult proceedings. See
generally, Feld, "Juvenile Court Legislative Reform and the
Serious Young Offender: ‘Dismantling the 'Rehabilitative Ideal',”

65 Minnesota Law Review 167, 192-242 (1981).

Of immediate significance for the Supreme Court's rationale
in McKeiver is the fact that the Minnesota legislature redefined
the fundamental purpose of the juvenile court. The previous
purpose of the juvenile code was to secure "for each minor...
the case and guidance, preferably in his own home as will serve
the...welfare of the minor and the best interests of the state.”
Minnesota Statute 260.011 (1959). Under the new legislation,

the exclusively benevolent and rehabilitative purpose of the

o
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juvenile court remains only for children "alleged or adjudicated
neglected or dependent." For those youths charged with crimes,

however,

the purpose of the laws relating to children alleged
or adjudicated to be delinquent is to promote the
ublic safety and reduce juvenile delinquency b
maintaining the integrity of the substantive laws
rohibiting certain behavior and by developing
individual responsibility for lawful behavior.
Minnesota Statute § 260.011 (2) (1980) .

Maintaining the integrity of the substantive criminal law and

dgveloping individual responsibility for lawful behavior marks
a fundamental philosophical departure from the previously rehabili-
tative purposes of the juvenile justice system to a much more
explicitly punitive and social control purpose.

The change in the juvenile code's purpose clause embodies
a fundamental, philosophical shift in the treatment of juvenile
offende:;. Historically, juvenile courts?were viewed as rehabili-
tative social service agencies functioning as surrogate parents
for youngsters who had incidentally violated the law. The amended
purpose clause, with its emphasis on promoting public safety
and reducing delinguency, reflects a substantial repudiation
of the deterministic and immaturity assumptions of earlier juvenile
justice. Although the juvenile court's new purpose statement
is similar to that of the Criminal Code, the adult criminal
code ironically articulates a greater commitment to the "rehabil-
itatiye ideal” of justice than does that for juveniles. The
criminal code is intended to

protect the public safety and welfare by preventing

the commission of crimes through the deterring effect’

of the sentences authorized, the rehabilitation of

those convicted, and their confinement when the public

safety and interest requires. Minnesota Statute
§ 609.01 (1) (1) (1978).
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A number of important philosophical, administrative and
procedural differences between juvenile courts and adult criminal
courts are premised on the‘different emphases placed on treatment
and punishment in the two systems. Thus, juvenile court pro-
ceedings are conducted informally, confidentially, and without
juries. The Supreme Court's denial of jury trials to juveniles
was premised on the assumption that juveniles were in fact re-
ceiving rehabilitative treatment. The changes in the purpose
of Minnesota's juvenile court conflicts with the basic premise
of the McKeiver Court in denying juries to juveniles--that juvenile
court systems are primarily committed to the rehabilitation
of young offenders. When the legislature departs from these
rehabilitative purposes to emphasis more punitive, traditional

criminal law purposes, the legislature may in fact have repudiated

o T

the treatment differences that distinguish the juvenile and
criminal system and that justify denying juVeniles the right
to trial by jury.

Other states that have amended their juvenile code purpose
clauses to émphasize public safety and retribution have been
confronted with the issue of a juvenile's right to trial by
jury. The state of Washington, for example, undertook a far
reaching revision of its juvenile code that included a purpose

clause similar to Minnesota's new punitive purpose clause.

Washington Revised Code § 13.40.010(2) (West Supp. 1980). 1In &

State v. Lawley, 591 P.2d 772 (1979), a juvenile argued that
the changes in the Washington juvenile code had "altered the
law's focus from concern for treatment and rehabilitation of

the juvenile to imposition of punishment according to the offense
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and the record of the juvehile:. Therefore...the proceedings

were in the nature of a criminal prosecution entitling him to

a jury trial as part of due process." Id. The Washington Supreme
Court acknowledged that emphasis on accountability for criminal
behavior and punishment based on the juvenile's present and
past offenses could effectively convert juvenile proceedings
into criminal proceedings. However, the Cburt relied on the
dubious rationale that sometime "punishment is treatment”, id.
at 773, and held that the legislature could permissibly conclude
that "accountability for criminal behavior, the prior criminal
activity, and punishment commensurate with age, crime, and crim-
inal history does as much to rehabilitate, correct and direct

an errant youth as does the prior philosophy of focussing upon
the particular characteristics of the individual juvenile."

A strong dissentwin Lawley by Justice Rosellini reasoned
that because juvenile court proceedings first adjudicated the
alleged offense, and then punished the offender in proportion
to the offense adjudicated, a jury trial was required. Justice
Rosellini analyzed the Washington purpose clause and concluded
that

the legislature has made it clear that it is no
longer the primary purpose of the juvenile justice
system to attend to the welfare of the offending
child, but rather to render him accountable for
his acts, to punish him, and to serve society's
demand for retribution. While the punishment pre-
scribed may well be less than that imposed upon
offending adults for the same offense, it never-
theless involves...a loss of liberty...no longer
is the punishment geared to fit the needs of the
child rather it is related to the seriousness of
the offense...Thus, the system has been converted
from one which was or ostensibly was designed to
protect and rehabilitate the child to one which

is designed to protect society. The present act
focuses upon the purposes which are generally
served by adult criminal law. Id. at 775-76.
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Justice Rosellini reasoned that while the McReiver Court was
reluctant to constitutionally impose jury trials on state juve-
nile proceedings that were at least nominally rehabilitative,
once the legislature reshaped the purpose of the juvenile system,
the judiciary had a fundamental obligation to recognize that
jury trials are an essential element of due process in a system
of justice which punishes offenders, regardless of their age

or the nominal system in which they are being punished.

When the legislature chooses to shape behavior through
punishment, the procedural safeguards of the criﬁinal law must
be observed despite any possible social benefits that may accrue.
Although the length of confinement of a juvenile may be less

than that of an adult, and the place of confinement not as ex-

plicitly punitive, confinement per se entails aﬁlossjof liberty

imposed for violations of the law, and sentences tﬁat,are geared
to the nature of the offense committed rather than the of fender

do not take into account a youth's "need" for such penal restraint.
As juvenile proceedings become increasingly formal and "criminal-
ized," courts are often being asked "whether so many of the
attributes of a juvenile proceeding have been discarded that

the proceeding is in effect 'criminal' in nature." 1In re Felder,

402 N.Y.S.2d 528, 529 (1978) Whether a juvenile's disposition
is in effect treatment or punishment is not readily apparent,
especially when a court, as in Lawley, confounds both language
and reason to conclude that sometimes "punishment is treatment™.
Other courts have been more sensitive to some differences
between punishment and treatment, and have recognized that when

the "protections provided to the juvenile criminal offender

R
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" have been so eroded away that what is actually punishment is
characterized as a treatment, an abuse of constitutional dimension
has occurred, and, a jury trial is required before punishment,

although appropriate, may be inflicted.” 1In re Felder, 402

N.Y.S.2d at 531.

There are some analytical tools available to aid courts
in determining whether the purpose‘of a juvenile's disposition
is punishment or treatment. Dispositions based on considerations
of the offense--retribution or deterrence--are characteristically
determinate and proportional; those based on considerations
of the offender—-rehnbilitation or incapacitation--are typically
indeterminate. "The distinction between‘indeterminate and determ-
inate sentencing is not semantic, but indicates fundamentally
different public policies. Indéterminaté Sentencing is based
upon notions of rehabilitation, while determinate sentencing
is based upon a desire for retribution or punishment." 1I1d.
at 533. 1Indeed, the recently adopted Minnesota Sentencing Guide-
lines are clear evidence of the relationships between the under-
lying policies of "just deserts" or retributive sentenéing and
a determinate sentencing structure. Minnesota Sentencing Guide-

lines Commission, Report to the Legislature (1980).

Applying this simple test of the penal consequences of
juvenile adjudications clearly reveals that in actual practice,
the purposes for which youths are sentenced in Minnesota are
punitive not rehabilitative. One provision of the revised juvenile
code allows juvenile courts to "require the child to pay a find
of up to $500." Minnesota Statute 260.135(1) (f) (1980) This

is a punitive disposition, not a rehabilitative one. Indeed,
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in one of the earliest juvenile codes in the country, the Michigan
Supreme Court held that a statute that allowed a juvenile court

to fine a delinquent only $25 "can have no other purpose than

punishment for a delinquency." Robinson v. Wayne Circuit Judges,
151 Mich. 315, 326 (1908) |

At the same time that the legislature granted juvenile
courts the authority to levy fines, the Minnesota Department
of Corrections administratively implemented a plan providing
for determinate sentences in juvenile institutions based on a
juvenile's present offense and prior record. Minnesota Depart-

ment of Corrections, Juvenile Release Guidelines 3 (1980) The

new guidelines are intended to "provide a more definite and
distinct relationship between the offense and the amount of
tihe required to bring about positive behavior change.™ ;go
at 2. A juvenile's length of stay is calculated on the basis
of the severity of the most serious cdmmitting 6ffense and a
weighing of "risk of failure" factors that include prior felony
adjudications and probation and parole failures. Id. at 3,
5. These are exactly the same factors which underlie the sentencing
grid in the adult Minnesota Sentencing Guidelines. Thus, the
Department of Corrections' decision to implement presumptive
determinate sentences for juveniles which are_similar to those
mandated by the adult guidelines are clearly a repudiation of
"individualization™ and rehabilitation and a step toward determ-
inacy and retributive punishment.

The use of juvenile adjudications have other penal conse-
quences beyond simply the immediate disposition. Under the

legislative amendments to Minnesota Statute 260.125 Subd. 3,
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a youth's present offense ;nd érior adjudications of delinquency
can also constitute a prima facie case for reference for prose-
cution as an adult. See Feld, "Juvenile Court Legislative Reform
and the Serious Young Offender: Dismantling the 'Rehabilitative

Ideal'", 65 Minnesota Law Review 167, 194-5, 207-22 (1981).

Every felony adjudication in juvenile court becomes one more

nail in the coffin of waiver for adult proseéution. The legis-
lature's decision to make certain combinations of present offense
and prior record a prima facie case for certificatioh is further
evidence of the punitive, nonrehabilitative purposes of the
juvenile court and an additional justification for thefgse of

jury trials in juvenile adjudications. By using offense character-
istics rather than offender characteristics as a basis for making

certification decisions, the legislatute was clearly relying

upon retributive punitive rationales for making the waiver de-=—_ . ... -

cision rather tﬂaﬁ“tﬁe more traditional, rehabilitative ones.
Under the new waiver provisions, the court is no longer required
to consider the youth as an.individual, and it can refer him

for adult prosecution solely on the present alleged offense

and prior record.

Finally, the requirement that a juvenile's post-16 felony
adjudications as a juvenile must be used to enhance sentences
within the adult sentencing guidelines further erodes the "sub-
stantial gulf" between juvenile and adult proceedings. Under
the Minnesota Sentencing Guidelines, prior juvenile felony adjudi-
cations count up to a maximum of one point within the adult
criminal history score, and depending upon the nature of the adult

offense, can make a substantial difference in the length of time

reF by S
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that a person with a prior juvenile record may serve when sentenced
as an adult. See Minnesota Sentencing Guidelines, Report to

the Legislature 29 (1980). There are a number of important

criminal policy reasons that support the Sentencing Guideline
Commissions decision to include a coﬁponent of the juvenile's
criminal history as part of the adult sentencing decision.

See Feld, supra. See also, Feld, "Legislative Policies toward
the Serious Juvenile Offender: On the Virtues of’Autbmatic

Adulthood," 27 Crime & Delinquency 497 (October, 198l.) Despite

these important policy justifications for the Commission's decision,
however, they provide additional support for the conclusion
that juvenile adjudications have penal and punitive consequences
that require the interposition of a jury. |

It is important to note that the Sentencing Guidelines
Commission was awaré of the denial of procedural saéeguard in
juvenile proceedings. Although they properly mandated the use
of juvenile records in adult sentencing, they attempted to temper
the injustice of counting juvenile convictions fully because
of the constitutional deficiencies in the adjudicatory process.
The Commission limited the use of juvenile records to one point
in the criminal history score. "The one point limit also was
deemed advisable to limit the impact of adjudications obtained
under a juvenile court procedure that does not afford the full
procedural rights available in adult courts." Minnesota Sentencing

Guidelines and Commentary, Training Material, Comment II.B.405.

Viewed as a whole, these revisions and developments eliminate

almost all remaining distinctions between juvenile and adult

criminal proceedings. Except for the absence of jury trials,

- g g,
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juvenile court proceedings now encompass all of the trappings

of a criminal prosecution. The ramifications of juvenile felony
convictions for eventual adult waiver and adult sentences make
juvenile adjudications far more significant than they had been
previously. The use of determinate sentences in juvenile insti-

tutions, based on the present offense and prior record, calls

into question the "therapeutic" rationale of juvenile dispositions.

Moreover, the juvenile code's revised purpose clause, with its
greater emphasis on the integrity of the substantive criminal
law, eliminates even rhetorical support for the traditional
rehabilitative goals of juvenile justice. Whether Minnesota

can still constitutionally deny jury trials to juveniles because
they are being "rehabilitated” within the juvenile*jdstice system

is a question that this Court must now answer.

— [UET— o .

Réégf&i;ss oéuéﬂemﬁihnesota Suprem; Court's assessment
of the validity of the Court's decision in Mckeiver as a matter
of Federal Constitutional Law, a state is free to interpret
its own constitution and may apply stricter constitutional stand-
ards than the United States Supreme Court is willing to do under
the Federal Constitution. 1If the Minnesota Supreme Court decides
the issue as a matter of its interpretation of the state consti-
tutional guarantee of jury trials, then jury trials must be
granted in juvenile court.

Article I, Section 6 of the Minnesota Constitution states:

In all criminal prosecutions, the accused shall

enjoy the right to a speedy and public trial by

an impartial jury...

In a carefully reasoned opinion interpreting the nearly identical

provisions of the Alaska Constitution, the Alaska Supreme Court

ot
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held, as a matter of state constitutional law that juveniles are

entitled to a jury trial. R.L.R. v. State 487 P.2d4 27 (1971)

The Alaska Juvenile Code that was being examined in R.L.R. had
many more of the traditional indices of a rehabilitative juvenile
court than does the juvenile code now controlling in Minnesota.
If juveniles in Alaska are entitled to trial by jury for acts
which would be crimes if committed by an adult, surely, under

the identical provision of the Minnesota-Constitution, juveniles
are similarly entitled to trial by jury. As the Alaska Supreme
Court said, to treat a juvenile delinquency proceeding differently
from an ordinary adult criminal prosecution for purposes of

the right to trial by jury would be "cynical and unprincipled.”
Id. at 33.

There were a numbér of policy issues that troubled Justice
Blackmun in his McKeiver decision that influenced that opinion.
He wés concerned with the administrati?e burdens entailed by
jury trials, the greater formality and adversariness associated
with jury trials, and the loss of confidentiality. 1In fact,
however, these are not significant considerations and should

not be used to deny juveniles their constitutional rights.

Administrative Burden

One of the reasons that the McKeiver court advanced for
denying jury trials was the administrative burden that such
an obligation would impose on juvenile courts. Howevér, the
right to trial by jury for juveniles does not mean that juveniles
would exercise that right in every case. 1In a study conducted

in conjunction with the McKeiver litigation in those jurisdic-

g g3,
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tions where jury trials were provided for juveniles, the National
Juvenile Justice Center concluded "where a jury trial is available

by statute, it is seldom used and creates no burden on the juvenile

court system,...none of the data collected indicates that the
extension of this right to the remaining states would signifi-
cantly affect the efficiency of the operation of the juvenile
courts." Burch and Knaup, "The Impact of Jury Trials in the

Administration of Juvenile Justice," 4 Clearinghouse Review

360 (1970). Indeed, the right to jury trials in adult criminal
proceedings does not mean that all adults therefore elect to
have their cases tried before a jury. In Hennepin County in
which more than 18,000 defendants were prosecuted for felonies,
gross misdemeanors, or misdemeanoré in 1979, less than 2% of

those defendants were tried by a jury. If a éomparab;e number

of juveniles elected io be tried by a jury,‘thegg would be perhaps

50 jury trials in Hennepin County. The right to trial by jury
is an important right, even if it is seldom exercised. The
jury provides a needed check on the exercises of discretion
throughout the process, and its mere availability is an affir-
mation that juveniles will not be deprived of their constitu-

tional rights, or their liberty, simply because of their age.

Formality and Adversariness

The McKeiver court was also concerned that granting jury

trials in juvenile court would destroy the informality of the

juvenile court. However, the Supreme Court also noted in Gault

that under the guise of informality, many juveniles may have

been treated unjustly and arbitrarily. The Court observed in

Aiggah,
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Gault, 387 U.s. 1, 18, that "tﬁe powers of the star chamber
were trivial in comparison to those of our juvenile courts."”
In particularly harsh language, the Court adverted to the fact
that "under our constitution, the condition of being a boy does
not justify a kangaroo court." Id. at 28.

Whatever the idealistic version of the rehabilitative juve-
nile court may once have been, it is simply too late in the
day to argue that it is still an informal, non-adversarial pro-
ceeding. Those contentions were formally laid to rest in Gault
and subsequent legislation implementing it. The juvenile trial
today has all of the formality of an adult criminal proceeding.
A robed judge presides, a formal transcript is maintained, formal
written notice is required, and the like. Moreover, the 1980
legislative amendments made all of the rules tf evidence applicable
to juvenile court proceedlngs, Mlnnesota Statute § 260 155 (1) (1980),
and even the Proposed Rules specifically provide for the appli-
cation of all of the rules of criminal evidence. Proposed Rule
27.04. The juvenile is guaranteed the right to "effective assis-
tance of counsel,"” Minnesota Statute § 260.155 Subd. 2 (1980),
and effective counsel is permitted to confront and cross-examine
adverse witness, call witness by compulsory process, and the
like. When Gault made the privilege against self-incrimination
applicable to juvenile proceedings, it converted juvenile trials
into fully adversarial proceedings. Thus, the introduction
of jury trials in a juvenile court, the only procedural consti-
tutional right which youths are denied solely because of their
age would not alter the ways in which trials are currently

conducted in juvenile court.




Confidentiality

The McKeiver court was also concerned that granting juveniles
jury trials would detract from their confidentiality and turn
them into fully public proceedings. However, the historical
claims of confidentialit§ in juvenile court proceedings have
been subjected to much question and criticism. The Supreme
Court's decision in Gault rejected this contention as a rationale
for denying due process and said that "this claim of secrecy, .
however, is more rhetoric than reality." 1Id. at 24; The Court |
noted that juvenile records were routinely made available to
the FBI, military services, governmental agencies, local law
enforcement officia;s, and even private employers. Moreover,
the new legislative amendments specifically require the juvenile
courts of Minnesota to preserve a youth's records and make them
available to adult sentencing courts where the existence of
juvenile records will cleariy be made public. Minnesota Statute
§ 260.161 (1) (1980).

In Davis v. Alaska, 415 U.S. 308 (1974), the Supreme Court

held that juvenile records of a witness at a trial must be dis-
closed so that he may be impeached by those records. The Court
rejected the séate's claim of the need to protect the confiden-
tiality of the juvenile offender's record, ruling that the interest
in confidentiality clearly did not outweigh the defendant's
constitutional right to confront and cross-examine witness.
Similarly, the Court ruled that a state could not punish a publi-
cation which revealed information about juvenile court proceedings
which had been lawfully obtained. 1In Smith v. Daily Mail Publishing
Company, 99 S. Ct. 2667 (1979), the court followed its reasoning
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in Davis and held that "the constitutional right must prevail

over the state's interest in protecting juveniles..." Id. at

2671.

The A.B.A.'s Juvenile Justice Standards, Adjudication

§ 6.1 also recommend public trials of juveniles. The Supreme

Court has long acknowledged the substantial affirmative benefits

of public trials. 1In In re Oliver, 333 U.S. 257 (1948), the
court held that "the knowledge. that every criminal trial is
subject to contemporaneous_review in the forum of public opinion
is an effective restraint on possible abuse of judicial power."®
Id. at 270. Justice Brennan's concurring and dissenting opinibn
in McReiver was based on the fact that in:oné.of the cases under
consideration, the juvenile's trial was a public proceeding -
and that the opénness of proceedings.wérked in the same way
as a jury trial to pfoiectwghéwéccuééduéégidggwagﬁ;egéfbn by -
improper prosecutorial or judicial behavior. 403 U.S. at 554-
55 (1971).

There is also the reality that in our larger, metropolitan
areas, most adult criminal cases which are nominally public,
in fact benefit from urban anonymity and rarely come to the
public's attention. Similarly, in smaller, rural areas, provisions

for confidentiality cannot prevent people from being aware of

what is transpiring within their communities.

Finally, there is the question of what benefits are actually

st

derived from informal, confidential proceedings. For every
argument about the dangers of stigma or the virtues of informality,
there is a counter argument that formality and accountability

may help to encourage responsibility, and impress upon the
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juveniles the significance of criminal misconduct. Ultimately,
the question for this Court is a fundamental policy choice that
cannot be resolved by reference to a theoretically rehabilitative
juvenile justice system that did not exist in the past, and
clearly does not exist today. Compare, Rothman, Conscience

and Convenience (1980) with Feld, Neutralizing Inmate Violence:
Juvenile Offenders in Institutions (1977) . Only this Cburt

can put the "justice" into juvenile justice.
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Proposed Rule 32. Reference of Delinquency Matters.

As the Court is aware, I have devoted considerable attention
to the issues surrounding waiver of youths for prosecution as
adults. See Feld, "Reference of Juvenile Offenders for Adult
Prosecution: The Leéislative Alternative to Asking Unanswerable

Questions,"™ 62 Minnesota Law Review 515 (1978); Feld, "Juvenile

Court Legislative Reform and the Serious Young Offender: Dis-

mantling the 'Rehabilitative Ideal'", 65 Minnesota Law Review

167 (1981); Feld, "Legislative Policies Toward the Serious Young
Offender; On the Virtues of Automatic Adulthood," 27 Crime
& Delinquency 497 (1981).

The Minnesota Supreme Court has relied upon my analyses

of the waiver problems on a number of occasions. See e.qg.,

~ In re Dahl, 278 N.W.2d 316 (1979); State v. Givens, N. W 2d (1981).

As the Court noted in Dahl, 278 N.W.2d at 318, the issues of ‘
waiver are very troublesome and "Unfortunately, the standards

for referral adopted by present legislation are not very effective
iﬁ making this important determination."”™ The 1980 Legislative
revisions of Minnesota Statute 260.125 Subd. 3 and the adoption

of offense criteria which constitute a prima facie case for

adult prosecution were part of the legislature's effort to refine
the criteria for certification in response to Dahl. See Feld,
"Juvenile Court Legislative Reform and the Serious Young Offender:
Dismahtling the 'Rehabilitative Ideal'", 65 Minnesota Law Review

167 at 207-222 (1981).

Proposed Rule 32 builds oh the revised legislative framework,

but then compounds all of the inherent difficulties of the reference

process. In Proposed Rule 32,05 Subd. 2 (a) - (j), the drafters

L
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add a list of additional criteria for the referring court to
consider when making the waiver decision. These criteria are
drawn primarily from the United States Supreme Court's decision

in Kent v. United States, 383 U.S. 541, 566-67. The criteria

in Proposed Rule 32.05 Subd. 2 were dicta when Kent was decided,
and add absolutely nothing by way of guidanée to a waiving_court
in making this "critically important” decision. Most of thé
criteria are duplicative of the issues to which juvenile courts
are already directed under the statute. For example, what is
the difference between the statutory consideration of an "aggra-
vated felony" and the "seriousness of the offense"? What is
the difference between acting with "particular cruelty or dis-
regérd forwthe life or safety of another"™, Minnesota Statute
260.125 Subd. 3 (1) (a) and the proposed criterion "whether the
child acted with particular cruelty or @isregérd for Lhe'life
or séfety of another‘? Proposed Rule 32.05 Subd. 2 (i). 1In
short, all of the relevant factors that can be considered are
already subsumed by the statutory criteria or the more general
issues of amenability to treatment and threat to public safety.
The listing of a host of imprecise, meaningless factors without
any guidance with respect to the weight to accord to any factor,
how to evaluate the "sophistication and maturity of the child",
or the like is simply surplussage which adds nothing to a court's
resolution of the problem. The court should strike all of the
Kent criteria as merely duplicative of the already existing
and inadequate statutory criteria.

The Court should also take this opportunity to reconsider

the fundamental premises of the entire statutory waiver framework.

sy g
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As I concluded in a recent article, the problem of waiver lies
in the underlying assumption that it is even possible for courts
to answer the inherently unanswerable questions that the waiver

statute poses.

Despite the extensive changes it made, the Minnesota
Legislature must be faulted for failing to address

the fundamental inadequacies of the waiver criteria
--amenability to treatment and dangerousness. While

the prima facie case option may facilitate more certi-
fications, most cases will continue to be resolved by

a prediction of a juvenile's amenability to treat-

ment or dangerousness based on a greatly expanded

court record. The legislature's insistence that
juvenile courts address and answer these inherently
unanswerable questions is the continuing and funda-
mental flaw of the entire legislative scheme. Requiring
courts to collect clinical, psychological, and social
data, which ultimately has only marginal utility in
making predictive determinations, forces judges to
engage in standardless, arbitrary, and discretionary
decisionmaking. Adopting a prima facie case standard

or shifting the burden of proof does not resolve the
problems posed by the inherently vague waiver criteria.
Thus, the futility of using waiver standards that
require essentially subjective decisions based on

soft evidence and inadequate predictors remains.

Feld, "Juvenile Court Legislative Reform and the Serious
Young Offender: Dismantling the 'Rehabilitative Ideal'",
65 Minnesota Law Review at 239-40 (1981)

As I have noted elsewhere, the inherent problem of the statute

and thé Proposed Rule 32 is its fundamental vagueness in violations
of elementary concepts of due process. Feld, "Reference of
Juvenile Offenders for Adult Prosecution: The Legislative Alter-

native to Asking Unanswerable Questions,™ 62 Minnesota Law Review

515, 546-556 (1978). 1If the Court is committed to adopting
criteria for the waiver decision, it would do well to consider
the adoption of explicit offense criteria providing for waiver
exclusively on the basis of proof of various combinations of

present offense and prior record. That at least provides a

sy,
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. 2

just, fair, and even-handeé baéis on which to make this critically
important decision. See id. at 573-81.

Proposed Rule 32.01 provides that "Proceedings to refer
a delinquency matter pursuant to Minn. Stat. 260.125 may be
initiated only upon motion of the county attorney."” By re-
stricting authority to initiate waivers to the county attorney,
the Proposed Rule is in direct conflict with the ruling of the

Minnesota Supreme Court in In re I.Q.S., 244 N.W.2d 30 (1976),

in which the Court held that:

Although the entire juvenile system involves the
waiver of certain constitutional rights in favor
of the protection, programs and special features
afforded juveniles, any child not wishing to avail
himself of this treatment could certainly demand
his constitutional right to be, for example, tried
by a jury. Id. at 37.

Proposed Rule 15.03 describes the mechanisms by which juveniles

may waiver their constitutional rights in juvenile~courts; but ‘,*"““;

it makes no allowance for a juvenile who wishes to waive his
"statutory" right to be prosecuted as a juvenile and insist

upon his right to be tried as an adult. The Proposed Rule 32.01
should be amended to permit juveniles as well as county attor-

neys to file motions for adult reference.

Respectfully ubmltted,

//g
arry~ . Feld

Profess Law

340 Law School

University of Minnesota
Minneapolis, Minnesota 55455
Telephone: (612) 373-0071




Al
CITY OF SAINT PAUL
DEPARTMENT OF POLICE

Wm. W. McCutcheon, Chief of Police
101 East Tenth Street

Saint Paul, Minnesota 55101

612-291-1111

GEORGE LATIMER
MAYOR

October 22, 1982 /} ]

State of Minnesota Supreme Court Lﬁ @ gm
C/0 Clerk of Supreme Court
Minnesota State Capital Building 0CT 291

St. Paul, MN 55155

.u £
In Re Proposed Rules of

Honorable Members of the Minnesota Supreme Court:

As the officer in charge of the Juvenile Unit of the St., Paul Police
Department I find two proposed rules which I oppose as they have the
potential to cause problems, difficulties and wasteful delays in
accomplishing our task.

Rule 6 as proposed necessitates the presence of and written consent by
the childs' parents or guardian, etal,

In everyday practice this rule would cause many problems and time
consuming delays. Very often we cannot contact or locate parents for
hours. This is especially true on evenings and weekends. During working
hours on weekdays we often find that parents cannot or will not appear
until the end of their workday. We often mail requests for interviews

to parents which are unanswered,

Other problems would arise with children in town on a holiday, school
field trips, or as runaways and not accompanied by parents who are often
many miles away. These children get involved at times in offenses such
as theft, burglary or car theft.

Another problem arises in those cases where the parent is a co-defendant,
complainant, perpetrator, or openly hostile to the child. There are times
too when the parents are not in proper mental condition to be given such
responsibility or authority (as when they have been drinking).

In cases where the time element is very important rule 6 would often be
an extreme handicap.

G
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1 +

In Re Proposed Rules of Procedure fo'r Juvenile Court.

In general, this rule would cause an unnecessary back log of case work
especially in these days of limited resources. In reviewing our present
practices I feel the proposed rule i3 not based on any demonstrated need
or benefit.

Proposed rule 18,09 should be eliminated. As it is written it deviates
from the present system which has proven to be very fair and workable.
Conceivably, under this proposed rule court hearings may be necessary
evenings, nights, or on Saturdays, Sundays, and even all holidays in-
cluding the major ones. Since the very nature of these cases render

the timing unpredictable, the taking of custody cannot be regulated

on any form of schedule, To fully comply would necessitate very wastful
scheduling of personnel by the responsible agencies.

Your judicious consideration of these objections is requested.
Sincerely,

Wm., McCutcheon, Chief of police

A’&“Az\—n
d’D, Buhl, Captain Juvenile Unit

CC: File 2




WARREN:E. LITYNSKI

Judge of Nicollet County Court :
Nicollet County Courthouse”™ A -le
P.O. Box 496
St. Peter, Minnesota
56082
507/931-6800 EXT. 225

2s. 1082 SUPREME COURT
October ’
RHEETD

Supreme Court of Minnesota

230 State Capitol 0CT 24 1982
St. Paul, Minnesota 55155

IN RE: Proposed Rules of Procedure for Juvenile Court JOHN McCARTHY
CLERK

Dear Supreme Court Justices;

After careful review of the proposed rules I would advise you that I am in
accord with the Position Paper that will be submitted by Mr. Robert Scott
of Ancka County, with the following exceptions:

Rule 17: This obviously refers to procedures after a petition has been filed;
since by statute the Court has no jurisdiction until a petition has been filed.
I would suggest adding at the beginning these words, "After a petition has
been filed......".

Most counties have developed informal means of handling cases. Some of these
take place prior to the filing of a petition, but under the present law there

is no provision for pre-petition diversion. This rule would clarify that and
place all diversion under the supervision of the Court after a petition has been
filed.

Rule 22.05: Rule should remain as proposed.
Rules 24.01 and 24.02: The time requirement should be stricken entirely as part

of the rule. A time could be established by local court rule, or in the unlikely
event there are problems, thev could be resolved by pre-trial conference.

Rule 30.03 Subd. 5: The rule should provide for an oral report in Court. No pre-
disposition hearing discussion is necessary. The person preparing the report could
simply summarize the report in Court. Counsel for the child should have the right
to review the written report prior to the disposition hearing.

I agree with Mr. Scott on the remaining rules; however, I have a few additional com-
ments regarding the necessity of parental involvement and consent as proposed (see
e.g., rules 15 and 21).

Rule 3 provides that the parents do not have a right to participate until the
allegations of the petition have been proved. By making it necessary for a
parent to consent to his child's waiver of rights doesn't he necessarily become
a participant?

It only follows that the parent may wish to confer with his or her own counsel
before agreeing to consent.

The problem of potential civil liability is always around the corner. If the
parent makes a decision with substantial adverse consequences to the child,




will the Court some day impose civil liability.

Parents are around for support and informal advice. They should not be active

participants.

S

Warren E. Litynski
Judge of County Court
WEL:dm

cc: Robert Scott
Honorable Conrad Garrenstroom

P e



412

'y ¥

. Hennepin County Juuenile Aduigory Committer

14600 Minnetonka Boulevard Minnetonka, MN 55343
President Vice-President Secretary/Treasurer
PATRICIA DOWNEY DENNIS SMITH IVARS UPENS
Bloomington P.D. 887-9600 Golden Valley P.D. 545-3782 Minnetonka P.D. 933-2511

October 28, 1982

The Justices of the Supreme Court SUPREME COUKI
State of Minnesota

C/0 John McCarthy Fg E«E;D
Clerk of the Supreme Court 0CT 29 1982

230 State Capitol
St. Paul, Minnesota 55155

JOHN McCARTHY

Re: Proposed Rules of Procedure for Juvenile Court CLEnw

Dear Justices:

This letter is written on behalf of the Hennepin County Juvenile Officers Associa-
tion to inform you that we take the position that the implementation of the proposed
Rule 6 as it deals with the juveniles' right to speak with a police officer in an
investigative situation in the absence of his parents is not in the best interest
of the juvenile, his parents, or society.

First, the Juvenile Court was founded on the ideal of rehabilitation of youthful
offenders. This was based on the belief that juvenile offenders, due to age and
degree of sophistication, cam best be identified along with the causation factors
for their delinquency, and the court could then order the best course of action
for the juvenile for correcting his behavior. The court saved incarceration as a
last resort. If we now required both the presence of the youth and his parents
plus a written waiver from both, it will become extremely difficult to positively
identify youthful offenders and their problems so that they could then be referred
to Juvenile Court for appropriate action. Next, juvenile officers in Hennepin
County have noted that on numerous occasions they have difficulty in locating a
parent due to there being no phone at home, juvenile giving false name and
address, parents not at home, parents living out of town, parents work number is
unknown or the parent is not available to leave work to come into the police
department. Due to the nature of some investigations, the juvenile could not be
released until officers had an opportunity to question them. In some of these
cases, time also may be critical in recovering evidence or apprehending others
involved.

A11 juvenile officers also have had contact with the parent who won't come in, has
no way to come to the station, wants to wait until morning, wants the juvenile to
be held a few days to "teach him a lesson", or states "he has made his bed, now
let him lie in it".

Then there are the parents who sit in on the interview, but their presence creates
an atmosphere where the juvenile doesn't wish to speak with the officer or minimi-
zes the incident. This atmosphere can be created by the parent's unconscious non-

3
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Justices of the Supreme Court
October 28, 1982
Page 2

verbal signals to the child, by the parent answering the questions asked of the
child, by the parent questioning the officer on the questions asked, or the child
who doesn't want to admit criminal activity that might shame his family or hurt his
parent's feelings. Also, there is the parent who stops the interview when their
child begins to admit the offense.

One also must look at the youth of today and consider how much more aware and
informed they are in issues that affect them. This is a result of both the educa-
tional process and the high influence and saturation that both the audio and video
media play in everyday lives of juveniles. This should be combined with the fact
that juveniles have been given more and more responsibility at an earlier age by
both their families and society. The Court also has given juveniles many of the
rights they have already guaranteed to adults in criminal matters. It then seems
to be contradictory to turn around and now say solely that because one is below
the age of majority that he cannot decide on his own to waive his constitutional
rights to speak with the police.

We must also consider what the responsibility of the parent is for their child and
their actions. Is it the parents who are under investigation or is it the child
for what the child has done? Was it the parent who decided or encouraged the cri-
minal activity or was it the child? If the juvenile was able to imagine and then
carry out the crime, should he not, because of age alone, be allowed to be
questioned about this activity? The Court must consider who suffers the most if
the youth can escape identification and court intervention because his parents
must also be present and also waive the child's rights or he could not be
questioned.

Finally, one must consider the effect that this could have on victims of crimes.

If juveniles avoid prosecution due to the fact that under the new Rule 6 the police
could not gain the necessary information they needed to solidify their case and the
case would not then be presentable for Court, then both the offender and the vic-
tim lose as neither get the help that they need. The youthful offender is still
free to terrorize society and the victim becomes bitter at youth and the Juvenile
Court system for allowing an offender to be free due to new and questionable

rights for juveniles.

In conclusion, we are opposed to Rule 6 and feel that the position paper written
by Assistant County Attorney Robert Scott of Anoka addressed our interest and
objection very clearly. We must not allow the youth of the state to feel that
they are not responsible for their actions, and that they can get out of trouble
by finding loopholes in the system. Youth must learn at an early age that they
are accountable for their actions.

Thank you for your consideration of our concerns in this matter.
Sincerely,

i Sk

Dennis H. Smith, Vice-President
Hennepin County Juvenile Officers Commi ttee

DHS: '
ga m%_MM
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City of Golden Valley

October 30, 1982

Clerk
Minnesota Supreme Court
State Capitol

St. Paul, Minnesota 55155 /Z}..—/ 2

Dear Clerk:

Please be advised that the Hennepin County Juvenile Officer's
Association wishes to be heard at the public hearing which is to be
held on November 16, 1982, before the Honorable Justices of the
Minnesota Supreme Court regarding the proposed Rules of Procedure
for Juvenile Court.

Please be advised that the Hennepin County Juvenile Officer's
Association has taken a position in opposition to the proposed

Rule 6. We are opposed to this rule for the reasons outlined in

the Minority Report of the Task Force on Rules to the Supreme Court.

We will request that the Court modify this rule as outlined in
said Minority Report.

Respectfully submitted,

Dennis H. Smith
Vice President
Hennepin County Juvenile Officer's
Association
DHS: jk
SUPREME COURT

FILED
NOV 11982

‘ JOHN McCARTHY
-1 -~ @72

CLERY

Civic Center, 7800 Golden Valley Rd., Golden Valley Minnesota, 55427, (612) 545-3781
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AIRPORT POLICE DEPARTMENT

MINNEAPOLIS-ST. PAUL INTERNATIONAL AIRPORT
WOLD-CHAMBERLAIN FIELD TELEPHONE (612) 726-1177

SAINT PAUL, MINNESOTA 5511

October 27, 1982

The Justices of the Supreme Court
State of Minnesota

% Mr. John McCarthy

Clerk of the Supreme Court

230 State Capitol

St. Paul, Minnesota 55101

Dear Justices:

As a member chief of the Hemnepin County Chiefs of Police Association, I
support their positions in opposing Rule Six and Rule Eighteen of the
proposed new Rules of Procedure for Juvenile Court,

Rule Six appears to be contrary to numerous statutues, court rules and
supreme court decisions at both the State and Federal levels. A more
logical determining factor on the admissability of juvenile confessions
is found in the present system of the "totality of circumstances' test,
This test has been found widely acceptable across the nation. The rule
should be stricken. ’

Rule Eighteen, requiring that a juvenile be released from detention within
thirty-six hours if the court has not ordered continued detention, and
within twenty-four hours if a request for detention hearing has been made
and the court has not ordered continued detention should be stricken or
substantially changed to allow for Sundays and holidays. Also, the time
in detention should begin at midnight of the day of detention to more
closely follow the adult rules as stipulated in the Minnesota Rules of
Criminal Procedure.

Assistant Anoka County Attorney, Mr. Robert Scott, has prepared and
submitted to the Court, a document entitled, 'Minority Report to the
Proposed Juvenile Court Rules'. This report appears to have been prepared
after a great deal of research and is based on sound logic in arguing
against both of these proposed rules.

SUrkeivit CUUKT

Respectfully submitted,

e e FILED
Y 22 2 0CT 29 1982

,«M’aurice R. Jolinson
Superintendent of Police

Airport Police Department JOHRN McCARTHY
MRJ:kao | clenk

lo-29-- Copy B 2424 Sl

Owned and Operated by the Minneapolis-Saint Paul Metropolitan Airports Commission
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" WINONA COUNTY ATTORNEY

JULIUS E. GERNES
Court House Telephone:

Winona, Minn. 55987 October 27th , 1982 (507} 452-3311

Justice Glenn E. Kelley
Minnesota Supreme Court
230 State Capitol Bldg.
St. Paul, Minn. 55101

In re: Juvenile Court Rules

Dear Justice Kelley:

On November 16th,1982 the Minnescta Supreme Court will consider the
important question of whether or not to adopt Rules of Procedure

for the Minnesota Juvenile Courts. On November lst, 1982 a "Minority
Report to the Proposed Juvenile Court Rules" authored by Robert Scott,
Assistant County Attorney, Anoka, Minnesota will be filed with the
Supreme Court for consideration by each of the Justices.

Knowing your conscientious attitude (I am not being obsequious) I
will not ask you to read the report - I assume you will do that.

I do, however, ask that you give favorable consideration to the Minority
Report. Section I of that report recommends that a "totality of the
circumstances" approach be used in determining whether or not a juvenile
has waived his rights. Section II of the report recommends that any
intake system which exists would be the responsibility of the prosecutor
rather than that of the Juvenile Court. 1In my opinion, both of those
positions are reasonable and thus the reason for asking you to give
favorable consideration to them.

Very truly yours,

Juligs E. Gerhes

Wi a County Attorney
JEG/sh

Cc to Mr. Robert Scott o o
Assistant County Attorney e ieiiE COURT

gg?{kizgounty ' F! gg, ED

Anoka, Minn. 55303 0CT 929 1982

SOHN McCARTHy
CLERK

]6~29 -~ %Wﬁ
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. Telephone
‘m. T (612) 451-7216

HERIFFS" ASSOCIATION

Box 623, South St. Paul, MN 55075

The Justices of the Supreme Court

State of Minnesota
230 State Capitol

St. Paul, Minnesota 55101

Attention: Mr. John McCarthy
Clerk of the Supreme Court

Chief Justice Amdahl

Justices of the Supreme Court
of the State of Minnesota:

October 29, 1982

A-12

RE: Proposed Rules of Procedure
for the Juvenile Court

As ordered, that a hearing be had before the Supreme Court of the State of Minne-
sota on Tuesday, November 16, 1982 at 9:30 AM before the adoption of the Rules of
Procedure for Juvenile Court, the court will hear proponents or opponents of the
proposed Juvenile Rules of Procedure for the Juvenile Court. As representative of
the body of the Minnesota State Sheriffs Association, I herewith request permission
to be heard to present a position statement relative to the proposed rules as well
as some concerns that the sheriffs of Minnesota have in this matter.

If granted opportunity to be heard, I will represent the sheriffs in oppositiom to

proposed rules 6 and 18.

I am prepared

to present examples of opposition relative

to the practicality of certain segments of the rules as written and proposed. It
is the general concensus of our body that should these rules be adopted as written,
they would have an effect and outcome which would be adverse to public interest and

public safety.

If it please the Minnesota Supreme Court Justices, it is respectfully requested and

encouraged that you review the "Minority Report to the Proposed Juvenile Court Rules"

as prepared and submitted by the Assistant Anoka County Attorney, Mr. Robert Scott;
the Minnesota sheriffs support his position in the matter.

I stand ready upon due notification to appear before the court on Nobember 16, 1982.

Respectfully submitted,

MINNESOTA STATE SHERIFFS ASSOCIATION

ol

Holland L.
Executive Director

HL : km
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SUPREME COURT
FILED
0CT 29 1982

JOHN McCARTHY

Toll - CLERK
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] . LAW OFFICE

Petenson, fpopouéaé, _Wnutson Er Gljymz

PROFESSIONAL ASSOCIATION
FRED N, PETERSON, JR. 345 CEDAR BUILDING - SUITE 800

PETER 8. POPOVICH ST. PAUL, MINNESOTA 55101
JAMES E, KNUTSON 612.222.2811

JOSEPH E. FLYNN

PAUL W. HETLAND PETERSON & POPOVICH
ROBERT A. HUGHES 1947 . 1982

PAUL C. RATWIK

JOHN M. ROSZAK PETERSON, POPOVICH & MARSDEN
THOMAS M. SIPKINS 1952 - 1960

THOMAS 8. DEANS

PATRICIA A. MALONEY

FREDERIC W. KNAAK

FRANCES H. GRAHAM JOHN M. MAAS, PH.D.
DAVID S. BARTEL CONSULTANT

SUSAN J. SCHOELL
PATRICK J. FLYNN October 29, 1982

Mr. John C. McCarthy
Clerk of Supreme Court
State Capitol

St. Paul, Minnesota 55155

Re: Proposed Rules of Procedure for Juvenile Court
File No. A-12

Dear Mr. McCarthy:

Enclosed herewith please find ten copies of the Memorandum
of the Minnesota Schools Boards Association in the above-noted
matter.

The Minnesota School Boards Association requests an allot-
ment of time at the court's hearing on November 16, 1982,

for remarks concerning the proposed juvenile court rules by
7 Mr. Peter S. Popovich.

Q. Kireser
tb“@@*”‘ Sincerely,

8«»&"» ﬂ g}/{w’mﬂ

Susan J. Schoell

SJS:mcb
Encls.

U-/-"e7?;z‘&““<c}““&hz
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' L SUPREME COURT

STATE OF MINNESOTA EILED
IN SUPREME COURT NOV 11982
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I. Introduction.

The Minnesota School Boards Association is concerned with
three of the Proposed Rules of Procedure for Juvenile Courts
which have particular impact on Minnesota school districts.

Proposed Rule 6, regarding a juvenile's right to remain

silent. Rules 6.01 and 6.03 extend juveniles' privilege
against self-incrimination to "interrogations" by "school
staff personnel." In regard to application‘to "school staff
personnel, " the proposed rules are unjustified by current
judicial interpretations of the Fifth Amendment. Moreover,
the proposed rules would interfere significantly with the
efficient functioning of the schools.

In addition, Rule 6.02 alters the test by which the valid-
ity of a juvenile's waiver is to be examined in a manner that

is contrary to recent decisions of the Minnesota Supreme Court.

Proposed Rules.52 and 62, regarding out of home placement.

The rules regarding court procedure in the out of home place-
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ment of a child fail to refer to statutorily required notice
to the child's resident and nonresident school districts.

IT. Proposed Rule 6, The Right to Remain Silent.

Proposed Rule 6 requires that, in order to be admissible
in court, statements made by juveniles during interrogation
by "school staff personnel” be preceded by a waiver by the
child of his privilege against self-incrimination. The pro-
posed rule extends the applicability of a child's Miranda
rights far beyond that mandated by existing state and
federal law. As presently drafted, the proposed rule could
result in significent difficulties in the maintenance of
discipline in Minnesota schools.

Schools have two different interests which will be af-
fected by the proposed rule: the ever-present need to main-
tain order according to internal rules and the occasional
need to pursue a matter under the criminal laws. The com-
bined effect of the proposed rule's references to "interro-
gation," physical restraint and "school staff personnel"
would make schools virtually unable to fulfill both func-
tions.

Proposed Rule 6.01 provides, in part:

A confession, admission or other
statement whether exculpatory or
inculpatory is not admissible in
court when made during an inter-
rogation of a child who is physi-
cally restrained by a peace offi-
cer, probation officer, parole
officer or school staff personnel
because of an alleged delinquent
or petty matter unless the child

has been advised in the presence
of the child's parent(s) or guard-




ian of the child's constitutional
rights. . . .

(emphasis added).

A. Warning and waiver before "interrogation" by

"school staff personnel."

The three sections which follow discuss the scope of
"interrogation," physical restraint of a child, and "school
staff personnel." The fourth section discusses the effect
on schools of the combination of these three factors in Pro-
posed Rule 6,

1. "Interrogation."

As applied to a school setting, "interrogation"
covers a broad range of activity. The United States Supreme
Court has stated that:

the term "interrogation" under
Miranda refers not only to express
questioning but also to any words
or actions on the part of the
police. . ., that the police should
know are reasonably likely to
elicit an incriminating response
from the suspect. The latter por-
tion of this definition focuses
primarily upon the perceptions of
the suspect, rather than on the
intent of the police.

Rhode Island v. Innis, 446 U.S 291, 301, 100 S.Ct. 1682,

1689-90 (1980) (footnotes omitted) (emphasis added). The
Court went on to say:

Any knowledge the police may have
had concerning the unusual sus-
ceptibility of a defendant to a
particular form of persuasion
might be an important factor in
determining whether the police
should have known that their words.
or actions were reasonably likely
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to elicit an incriminating re-
sponse from the suspect.

Id. at 302, 100 S.Ct. at 1690 n.8 (emphasis added). The
"unusual susceptibility" of a defendant may be analogized to
the susceptibility of most children to adults' authority.

In Innis, the Supreme Court applied its definition of
interrogation to police questioning only. However, under
the proposed rules, considering the Court's focus on the
susceptibilities and perceptions of the person being ques-
tioned, "interrogation" would include inquiries into what
appear to be only minor infractions of school rules.

2. Physical restraint of a child.

A recent Supreme Court decision concerning the defi-
nition of police custody suggests a broad application of the
proposed rule in a school setting. According to the Court,

a person has been physically restrained by the police "when
by means of physical force or show of authority, (Lthe person's]}

freedom of movement is restrained." United States v. Menden~

hall, 446 U.S. 544, 553, 100 S.ct. 1870, 18%7 (1980).

If this determination is transferred from situations in-
volving citizens' occasional encounters with police officers
to children's daily contact with school staff personnel, it
can be said that children's freedom of movement is constantly
"restrained" by the authority of adults as well as by compul-
sory attendance laws and school attendance policies.

3. "School staff personnel."
By including statements to school staff personnel

among those subject to constitutional protection, the proposed




rule would extend the pri;ileée far beyond the scope deline-
ated by existing law. The juvenile court rules currently in
effect state that a child's right to counsel and right to
remain silent arise "the moment he is taken into custody by
a representative of the state. . . ." Minn. JCR 2-1(1),
2-2(1) (1980). T"Representative of the state" refers to per-
sons involved primarily in administering the law, including
the court, members of the court staff, probation officers,
the county attorney, members of the county attorney's staff
and peace officers. Minn. JCR 1-2(r) (1980).

The current rules' limitation to persons direétly involved
in law enforcement is in accord with interpretation by the
courts. The United States Supreme Court has held that juve-
niles are protected by the privilege against self-incrimination
in "proceedings to determine delinquency which may result in
commitment to an institution in which the juvenile's freedom

is curtailed. . . ." In re Gault, 387 U.S. 1, 87 S.Ct.

1428 (1967). The Minnesota Supreme Court has also limited
application of the privilege to situations involving persons
working within the criminal justice system. The court
applied strictures on admissiblity to police investigatory

activity involving juveniles in State v. Loyd, 297 Minn.

442, 212 N.W. 2d 671 (1973). 1In 1981, the court stated that
the right to counsel, generally coextensive wifh the privi-
lege against self-incrimination, does not attach during
police questioning until formal adversary proceedings have

been commenced. Welfare of M.A., 310 N.W. 2d 699, 701




(Minn. 1981).
Recently the Minnesota Supreme Court concluded that state-
ments to a probation officer are protected by the privilege.

State v. Murphy, No. 82-271 (Minn., filed August 31, 1982).

However, the court suggested in Murphy that the privilege
would not apply to all questioning by a probation officer.
The court stressed that "the compulsory nature of the
meeting” and the fact that the probation officer had
"substantial reason to believe that the defendant's answers
were likely to be incriminating" underlay the claim of pri-
vilege. 1Id., slip op. at 8-9.

In each case, the courts have applied the privilege only
to situations involving investigation by the police or
others primarily responsible for the administration of the
criminal justice system.

In contrast, the proposed rule includes "school staff
personnel” among those whose questions will give rise to the
privilege against self-incrimination. "SchQol staff personnel"
is a designation which includes a great number of people,
none of whom is trained to or primarily concerned with admi-
nistering laws regarding criminal matters. The category
includes all persons with some responsibility for internal
school discipline: principals, assistant principals,
teachers, school attendance officers, office sfaff, aides,
custodians, kitchen staff, district administrative staff,
and conceivably even chaperones at school functions. 1In

short, "school staff personnel” may mean virtually any adult
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exercising school authority.

4, Effect of requirements regarding warning before
the "interrogation of a child who is physi-
cally restrained by . . . school staff personnel."”

The combination of these portions of the proposed

rule will make it extremely difficult for school administra-
tors to achieve the goals of an educational institution
regarding student discipline. First, schools must maintain
order according to internal school rules. This is best done
in an atmosphere of cooperation and harmony between students
and staff. To maintain order with a minimum of conflict,
school staff members must intervene in countless seemingly
minor incidents involving students. In most cases, the
intervention is brief, and the matter can be disposed of
unobtrusively with minimum disruption of normal routine.

On the other hand, occasionally an incident may unfold
to reveal aspects serious enough to warrant referral to the
police for criminal action. Under the proposed rule, schools
may have to choose between a less obstrusive, immediate response
to disciplinary problems and a procedure tg safequard the
admissiblity of statements in court.

Four examples illustrate problems created by the pro-
posed rule. First: a school attendance officer stops child-
ren in a downtown skyway pursuant to his authority under
Minn. Stat. § 120.14 "to investigate truancy fand] non-
attendance at school. . . ." 1In some instances, truant

children are also guilty of vandalism or some other delinquent

Oor petty matter within the definition of Proposed Rule 1.01.




Under Proposed Rule 6, eath time an attendance officer found
a child who appeared to be truant, he could not immediately
investigate the possible truancy without losing the use of
any resulting statements in court. The resulting increase
in time required to handle each suspected truant would render
effective enforcement of compulsory attendance laws impossible.

Second: 1if a teacher sees students carrying laboratory
equipment out of an unattended classroom, it is in the
school's interest that the teacher question the students as
he observes them with the equipment. In almost every case,
the teacher will discover that the students have an accep-
table explanation, and the incident will end. However,
under the proposed rule, if theft is involved, the teacher
could not inquire immediately about the students' actions
without relinquishing the possible use of the students'
answers in court. The alternative is the procedure
prescribed by the proposed rule: no questioning until each
student had waived his rights with the approval of his
parent or guardian. )

Third: a custodian sees two young people pushing a
third around in the hall. It is clearly in the interest of
the school that the custodian try to discover quickly and
unobtrusively if the third student has been hurt or is in
any danger. It is also in the school's interest that poten-
tial problems be dealt with as they occur, with minimum
disruption of students' educational routine. However,

the custodian is temporarily exercising his authority as a
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member of the school staff, and his guestions can be inter-
preted as "interrogation." Under the proposed rule, if the
incident involved serious wrongdoing, statements in response
to the custodian's questions would be inadmissible in court.

Fourth: a school parent chaperoning a school trip sees
some students smoking on the group's school bus. The cha-
perone should intervene immediately. However, if the inci-
dent involves drug use or some other serious matter, the
proposed rule might make responses to the chaperone's in-
quiries inadmissible in court.

In each of these examples, the adult involved might be
viewed as "school staff personnel," and his response to the
incident might be interpreted as "interrogation" of a child
being restrained by the authority of the questioner and, in
the second and third examples, by his presence in school.
In each of these situations, educational goals are best
served if school staff members respond to incidents with
minimum disruption of student routine. But in each case,
immediate response to the incident might jeopardize the
school's interest in having serious wrongdoing handled by

the courts.

The proposed rule extends the procédural_protections
guaranteed in the adversarial setting of a police investigation
to the very different setting of a school. -In so doing, the
rule goes far beyond current legal interpretation of the

right against self-incrimination and it poses serious

problems for education.
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Recommendation: "School staff personnel”™ should be

stricken from the list of persons noted in the proposed rule.

If this is not done, the language should be qualified to limit

the number of persons and schcool situations to which the
proposed rule's strictures on admissiblity will apply.

B. Presence of parents.

Rule 6.02 requires that a parent or guardian sign any
waiver made by a child out of court. The validity of the
waiver itself is to be considered in light of "the totality
of the circumstances," including "but not limited to the
child's age, maturity, intelligence, education, experience
and ability to comprehend." Proposed Rule 6.02.

By requiring parental approval of a child's waiver when
made out of court, the proposed rule contravenes previous
decisions of the Minnesota court. In 1973, the court held:

The determination whether a
waiver of rights is voluntarily
and intelligently made by a
juvenile is a fact question de-
pendent on the totality of the
circumstances. . . . [P}arental
presence is only one factor to
consider and is not an absolute

prerequisite.

State v. Hogan, 297 Minn. 430, 440, 212 N.W. 24 664, 671

(1973). More recently, the court again rejected a per se
requirement of parental presence during a juvenile's waiver,
quoting the United States Supreme Court:

"{The] totality of the circum-
stances approach is adequate to
determine whether there has been
a waiver even where interroga-
tion of juveniles is involved.
We discern no persuasive reasons

10




why any other approach is re-
quired. . . . [The) approach
refrains from imposing rigid
restraints on police and courts
in dealing with an experienced
older juvenile with an extensive
prior record who knowingly and
intelligently waives his Fifth
Amendment rights and voluntarily
consents to an interrogation."”

State v. Nunn, 297 N.W. 24 752, 755 (1980), quoting Fare v.
Michael, 442 U.S. 707, 725-26, 99 S.Ct. 2560, 2572 (1979).
Regarding parental presence, the court said in Nunn, "[T}he
fact that defendant's parents were not present . . . is only
one factor which bore on the voluntariness issue." State v,
Nunn at 755.

The proposed rule's requirements of parental approval of
a child's out of court waiver is equivalent to the approach
rejected by this court in Hogan and Nunn.

Recommendation: Parental presence should be added to

the factors to be considered in the "totality of the circum-
stances,” and the per se requirement of parental approval of
the waiver should be stricken from the rule.

C. Interrogation by "school staff personnel.”

In conformance with the treatment of Fifth Amendment

rights in Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602

(1966) , Proposed Rule 6 divides the procedure into three
stages: warning (Rule 6.01), waiver (Rule 6.02) and inter-
rogation (Rules 6.03 and 6.04).

Proposed Rule 6.03 requires for admissibility in court,
that a parent or guardian be present during the interrogation

of a child:

11
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who is physically restrained by
a peace officer, probation offi-
cer, parole officer or school
staff personnel because of an
alleged delinguent or petty mat-
ter.

(emphasis added).

~For the reasons discussed above in regard to Proposed
Rule 6.01, "school staff personnel"™ should not be included
among those whose questioning of children entails the privi-
lege against self-incrimination.

Recommendation: "School staff personnel" should be

stricken from the rule.

III. Proposed Rules 52 and 62, Placement.

Proposed Rules 52 and 62 provide, in part, for out of
home placement of a child before and after hearings regarding
juvenile protection matters.

Rule 52.03, subd. 1, authorizes the court to commence a
placement hearing within seventy two hours when the child has
been taken into cuétody and not released. Rule 62.01 pre-
scribes procedures for disposition hearing$. Rule 62.03
requires reports to the court regarding recommendations for
permanent out of home placement.

Each proposed rule incorporates by reference related
provisions in Chapter 260. However, neither proposed rule
refers to provisions in Chapter 124 relevant to out of home
Placements which result in removal of the child from his
school district of residence.

Minn. Stat. 8 124.2129, subd. 4 (Sup. 1981) provides:

12




Subd. 4. State agency and court
placements. If a state agency or
a court of the state desires to
place a child in a school district
which is not the child's district
of residence, that agency or court
shall, prior to placement, allow
the district of residence an op-
portunity to participate in the
placement decision and notify the
district of residence, the district
of attendance and the commissioner
of education of the placement deci-
sion. When a state agency or court
determines that an immediate emer-
gency placement is necessary and
that time does not permit district
participation in the placement
decision or notice to the dis-
tricts and the commissioner of
education of the placement deci-
sion prior to the placement, the
agency or court may make the deci-
sion and placement without that
participation or prior notice.

The agency or court shall notify
the district of residence, the
district of attendance and the
commissioner of education of an
emergency placement within 15 days
of the placement.

(emphasis added). .

Minn. Stat. § 124.2129, Subd. 4, should be incorporated
by reference into Proposed Rules 52 and 62. At the present
time, many courts ignore the requirements of § 124.2129,
Subd. 4, in conducting hearings regarding out of home place-
ments. Reference in the Rules of Juvenile Court to statu-
tory provisions for the school district's right to notice and
participation in placement decisions will increase courts!

compliance with § 124.2129, Subd. 4.

Recommendation: Minn. Stat. § 124.2129, Subd. 4, should

be incorporated by reference into Rules 52 and 62.

13




-

IV. Conclusion.

1 L3

1. In regard to Proposed Ruie 6.01, the Minnesota
School Boards Association recommends that reference to
"school staff personnel" be stricken and the rule amended
to read, in pertinent part, as follows:

Rule 6.01. Admissibility of

Confession, Admission or Other
Statement

A confession, admission or
other statement whether ex-
culpatory or inculpatory is
not admissible in court when
made during an interrogation
of a child who is physically
restrained by a peace officer,
probation officer, parole of-
ficer

because of an alleged delinguent.
petty matter. . . .

If "school staff personnel" is not stricken from Rule 6.01,

the M.S.B.A. recommends that the rule be severely limited in

regard to its application to school staff personnel.

2, In regard_to Proposed Rule 6.02, the M.S.B.A. recom-

mends that the rule be amended to read as follows, in part:
The totality of the circum-
stances includes but is not
limited to the child's age,
maturity, intelligence, educa-
tion, experience, &rd ability
to comprehend and the presence
and competence of his parents
during waiver.

A waiver made in court shall be
on the record. A waiver made
out of court shall be in writing
and—shall-be-sigred—by—the—child
and—the—ehildls—parent{s}—or
guardian.

14
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3. In regard to Proposed Rule 6.03, the M.S.B.A. recom-
mends that the rule be amended to read as follows:

Rule 6.03. Interrogation in Pre-
sence of Parent or Guardian.

A confession, admission or other.
statement whether exculpatory or
inculpatory obtained in the ab-
sence of a parent or guardian is
not admissible in court if it is
a product of an interrogation of
a child who is physically re-
strained by a peace officer, pro-
bation officer, or parole officer

because
of an alleged delinquent or petty
matter.

4, In regard to Proposed Rule 53.03, the M.S.B.A. re-
commends that the rule be amended to read:

Subd. 7. Notification of school
district. If the court desires
to place a child in a school dis-
trict which is not the child's
district of residence, notifica-
tion of authorities shall be made
pursuant to Minn. Stat. 124.2129,
Subd. 4.

S. In regard to Proposed Rule 62.01, the M.S.B.A. re-
commends that the rule be amended to read as follows:

Rule 62.01. Generally

After a finding of dependency,
neglected or neglected and in
foster care or after terminating
parental rights, the court may
conduct a disposition hearing
immediately or continue the mat-
ter for a disposition hearing at
a later time.

15
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Dispositions in regard to review
of out of home placement matters
shall be pursuant to Minn. Stat.
260.192« and Minn. Stat. 124.2129,
Subd. 4.

Dated: November 1, 1982.

Respectfully submitted,

PETERSON, POPOVICH, KNUTSON & FLYNN

v e

Peter S. PopovicHi and
Susan J. Schoell
Attorneys for Minnesota
School Boards Association
345 Cedar Building, Suite 800
St. Paul, MN 55101
Phone: (612) 222-2811

16
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PRESIDENT
KENNETH FROSCHHEISER
Thief River Falls, Minnesota
281/681-6161

FIRST VICE PRESIDENT John McCarth y
Hopkins, Mimmonta Clerk of the Supreme Court
612/38-8885 230 State Capital

SECOND VICE PRESIDENT St. Paul, Minnesota 55101

MELVIN KILBO
Orono, Minnesota

R Dear Mr. McCafthy: /E\'“ \‘21,

THIRD VICE PRESIDENT
CLARENCE AYERS

Albert Lea, Minnesota Enclosed please find 10 copies of a cover letter
50713736408 and 2 resolutions adopted by the Minnesota Chiefs
SECRETARY-TREASURER of Police Association.

DARYL PLATH

Hastings, Minnesota

61214374126 Please place these documents before the court at
DIRECTORS the hearing to be held on November 16, 1982, at
RONALD DREW | 9:30 AM, on the Proposed Rules of Procedure for
pinoyy ot Juvenile Court.

ELTON WAGNER
Windom, Minnesota
507/831-3308

JOHN ERSKINE
St. Paul, Minnesota
612/296-2660

KENNETH NISSEN Minnesota Chiefs of Police Association

Owatonna, Minnesota
507/451-8230

RICHARD CARLQUIST
Plymouth, Minnesota DAP/ sn
612/559-2800

DICK POWELL Enc. (1) 10 copies of cover letter

Prior Lake, Minnesota

praiarazio (2) 10 copies of 2 resolutions
SERGEANT-AT-ARMS

GREGORY SCHOL

Chaska, Minnesota
612/448-4200

CHAPLAIN
THOMAS BROWNELL
Shakopee, Minnesota
612/445-6660

PAST PRESIDENT
DEAN M. O'BORSKY
Hutchinson, Minnesota
612/587-2242
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PRESIDENT
KENNETH FROSCHHEISER
Thief River Falls, Minnesota
281/681-6161

FIRST VICE PRESIDENT
OVIDE LaBERGE
Hopkins, Minnesota
612/938-8885

SECOND VICE PRESIDENT
MELVIN KILBO
Orono, Minnesota
612/473-7710

THIRD VICE PRESIDENT
CLARENCE AYERS
Albert Lea, Minnesota
507/373-6408

SECRETARY-TREASURER
DARYL PLATH
Hastings, Minnesota
612/437-4126

DIRECTORS
RONALD DREW
Faribault, Minnesota
507/334-4305

ELTON WAGNER
Windom, Minnesota
507/831-3308

JOHN ERSKINE
St. Paul, Minnesota
612/296-2660

KENNETH NISSEN
Owatonna, Minnesota
507/451-8230

RICHARD CARLQUIST
Plymouth, Minnesota
612/559-2800

DICK POWELL
Prior Lake, Minnesota
612/447-4230

SERGEANT-AT-ARMS
GREGORY SCHOL
Chaska, Minnesota
612/448-4200

CHAPLAIN
THOMAS BROWNELL
Shakopee, Minnesota
612/445-6660

PAST PRESIDENT
DEAN M. O'BORSKY
Hutchinson, Minnesota
612/587-2242
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The Justices of the Supreme Court
State of Minnesota

c/o Mr. John' McCarthy

Clerk of the Supreme Court

230 State Capitol

St. Paul, Minnesota 55101

RE: PROPOSED RULES OF PROCEDURE FOR JUVENILE COURT

Dear Justices:

The Board of Directors of the Minnesota Chiefs of Police
Association has passed the attached resolutions requesting
that you strike Rule Six and substantially amend Rule
Eighteen of the above proposed Rules of Procedure.

Sincere

Secretar/-Treasurer

Minnesota Chiefs of Police Association
107 West 5th Street

Hastings, Minnesota 55033

DAP/dj
Enc.
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RESOLUTION

PRESIDENT
KENNETH FROSCHHEISER

Thief River Falls, Minnesota WHEREAS, Rule Six of the Proposed Rules of Procedure for Juvenile

281/681.6161 Court is inconsistent with the holdings of the United States
restvicepresioent  oupreme Court and the Minnesota Supreme Court, approving the
s "tota11ty of circumstances" test rather than the requirement of
612/938-8885 a parent s presence in determining the admissibility of a juvenile
SECOND VICE PRESIDENT con fe SS 1 on; 2 an d )

MELVIN !(ILBO .

e ncsota WHEREAS, Rule Six enlarges the substantive rights of a juvenile

in violation of MSA 480.059, Subd. 1, which states:  “Such rules

T e rretDENT  shall not abridge, en]arge, or mod1fy the substantive rights of
Albert Lea, Minnesota any pe rson" s and

507/373-6408

secreTary-TREasURER ~ WHEREAS, Rule Six violates the legislative intent of MSA 260.155,
Hostings. Minnesots Subd. 8, that allows juveniles 12 years of age or older to waive
612/437-4126 their r1ghts without a parent's presence; and,

DIRECTORS K

RONALD DREW WHEREAS, Rule Six may be in violation of 2 MCAR Section 1.205,
507/334-4305 which a]]ows the juvenile to deny his or her parents access to
CLTON WAGNER private data about himself or herself: and,

Windom, Minnesota ]

507/831-3308 WHEREAS, Rule Six enlarges the scope of Miranda to cover school
JOHN ERSKINE staff.personnel and parole and probation officers when the Miranda
St Paul, Minnesota decision was specifically held to be applicable only to police;

e NOW THEREFORE BE IT RESOLVED, that the Minnesota.Chiefs of Police
5071451-6230 Association hereby requests through its Board of Directors in a
RICHAKD CARLQUIST unanimous vote taken on October 18th, 1982. that Rule Six of the
Plymouth, Minnesota aforementioned Proposed Rules of Procedure for Juvenile Court be
£12/559-2800 stricken by the Minnesota Supreme Court.

DICK POWELL

o ke et B IT ALSO RESOLVED that the Minnesota Supreme Court Justices are
: ' hereby reauested and encouraged to review the "Minority Report to
S swor” the Proposed Juvenile Court Rules" as prepared and submitted by

Chaska, Minnesota Assistant Anoka County Attorney, Mr. Robert Scott.

612/448-4200

C%SWEBROWNELL Respectful ].V Subm1 tted,

Shakopee, Minnesota
612/445-6660

PAST PRESIDENT
DEAN M. O'BORSKY

Hutchinson, Minnesota

612/587-2242 Secreta rygrreasurer
Minnesota Chiefs of Police Association
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RESOLUTION

WHEREAS, Rule Eighteen of the Proposed Rules of Procedure for
Juvenile Court is inconsistent with the Minnesota Rules of
Criminal Procedure in that a juvenile held in detention must be
released from detention after thirty-six hours unless a deten-

tion hearing has been held and the court has ordered continued
detention; and,

WHEREAS, Rule Eighteen is inconsistent with the Minnesota Rules
of Criminal Procedure in that a juvenile held in detention must
be released within twenty-four hours if a request for a detention

hearing has been made and the court does not order continued
detention; and,

WHEREAS, Rule Eighteen is inconsistent with the Minnesota Rules
of Criminal Procedure in that the Rule requires substantially
different methods of timekeeping than are used for adult deten-
tion; and, ‘ : '

WHEREAS, Rule Eighteen does not take into consideration the fact
that allowances must be made for Sundays and holidays; and,

WHEREAS, Rule Eighteen mandates that the hours of detention begin
at the time the juvenile is actually detained instead of midnight

of the day of arrest or detention as stipulated in the Minnesota
Rules of Criminal Procedure; -

NOW THEREFORE BE IT RESOLVED, that the Minnesota Chiefs of Police
Association. hereby requests through its Board of Directors in a
unanimous vote taken on October 18, 1982, that Rule Eighteen of
the aforementioned Proposed Rules of Procedure for Juvenile Court
be stricken or substantially changed by the Minnesota Supreme

Court to more closely follow the Minnesota Rules of Criminal
Procedure.

Respec 1y submitted
peckf it
AL

n’a{y] A. Plarh

Secretary-¥reasurer
Minnesota Chiefs of Police Association
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Clerk

Minnesota Supreme Court

State Capitol

St. Paul, Minnesota 55101

Proposed Rules of Procedure
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Dear Mr. McCarthy:

This is to confirm that we would like to make an
appearance at the November 16, 1982 hearing on the proposed
rules of procedure for juvenile court.

My comments, which
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will be brief, will be on behalf of the Minnesota Association
of School Administrators.

We will also be submitting prior to the hearing ten

copies of a letter or brief stating our position.
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Very gruly yours,

7H

Douglad L. Skor
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We submit these comments on behalf of the Minnesota
Agssociation of School Administrators. Members of this profes-
sional association include the school superintendents in vir-
tually all of Minnesota's public school districts and various
central office administrative personnel in these school districts.

The Association is concerned with those portions of
Rule 6 of the Proposed Rules of Procedure for Juvenile Court
that relate to "school staff persaonnel." Under this proposal,
confessions made to school personnel would be inadmissible unless
a student was advised of his or her constitutional rights and
voluntarily and intelligently waived the right to remain silent
and the right to an attorney.

Including school staff personnel within the ambit of
Rule 6 will present an extremely difficult dilemma to school
districts and school administrators. School districts will
either have to expend considerable money and time training
their personnel to become, in effect, law enforcement officers
or the judicial system will lose the benefit of the information
school personnel obtain should juvenile court proceedings be
necessary. While the public schools do not directly participate
in the prosecution or convicticn of juvenile offenders, they are
concerned with a rule that would not only further increase their
operating costs but also interfere with the effective enforcement

of school rules and discipline. The Association also believes




that such emphasis on law enforcement may adversely affect
the learning atmosphere of the school and detract from the
school system's actual purpose, which of course is to educate,
not prosecute children.

There are also several definitional problems that
may pose difficulties for the schools. The term "school staff
personnel," for example, is very broad and would apparently
include all school employees, including teachers, clerical
employees and custodians. Is a student "physically restrained"
if he or she is stopped and questioned in the hallway? Drawing
a line on situations involving physical restraint will be
extremely difficult. What will. constitute "reasonable efforts"
in locating the student's parent or guardian, and what is a
"reasonable time" to wait before seeking another adult to be
present when questioning a student? Who is a "near relative"
or "a responsible adult interested in the welfare of the child"?
Are there certain school personnel, such as counselors, who are
responsible adults interested in the welfare of the child? 1If
there are such personnel, what happens if such a person is the
interrogating party? These questions may not be particularly
troublesome for law enforcement. officers, but they will unduly

complicate and impede the operation of the public schools.
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For the above reasons, the Association opposes the
inclusion of "school staff personnel" in proposed Rule 6.
Unless the Court finds compelling reasons for adopting the
rule as proposed, we request that the references to "school

staff personnel" be deleted.

Dated: November 12, 1982.

lespectfully submitted,

BRIGGS AND MORGAN

By_?ﬁdié/ 4 V1 ’W

Douglas L. Skor

David C. McDhonald

2200 First National Bank Building
Saint Paul, Minnesota 55101
(612) 291-1215

Attorneys for the Minnesota
Association of School
Administrators




TO: Chief Justice Amdahl and Associate Justices.
FROM:  George M. Scott

DATE: Nl bt 2

RE: Hearing on Rules of Procedure for Juvenile Court
Tuesday, November 16, 1982, 9:30 a.m.

I would suggest the following order of presentation by those.who wish to be heard:
1.  Presentation of the Supreme Court Juvenile Justice Study CAommission Report by:

| A. Terrance Hanold, Commission chairperson

B. Maynard E. Pirsig, Commission member *
2. Other members of the Commission and Task Force who wish to be heard:

| A. Hon. George O. Peterson, Ramsey County Juvenile Court

B. Hon. Allen Oleisky, Hennepin County Juvenile Court

C. | Hon. Robert W. Johnson, Anoka County Attorney

D. Rob Scott, Assistant Anoka County Attorney

E. Ned Crosby (lay member), president, The Center for New Democratic .
Processes ~

F. Jay G. Lindgren (lay member), Minnesota Department of Corrections

3. Thomas A. McGrath of St. Paul has filed an amicus brief and has received
permission from you to introduce three students: Hank Byrd, Mike Triplett, and
Lynn Shomion

4. Barry C. Feld, professor, University of Minnesota Law School

5. Educational Field:

A. Susan J. Schoell, Peterson, Popovich, Knutson & Flynn, attorneys for
Minnesota School Boards Association

* Maynard Pirsig would like to take a half-hour in presenting the majority report, and

I feel we should show the courtesy to other members of the committee who have worked
very hard on this matter if they wish to take more time than we will afford others
because of the time constraints. In order to hear all who wish to speak and conclude our
hearing in one day, I would suggest that we limit others to 15 minutes, with the possibility
of suggesting that certain groups divide their 15-minute time slots.




7.

9.

B.  Gary J. Green, general counsel, Minnesota Education Association

C. Roger J. Aronson, Bonner Law Offices, representing Minnesota Association of
Secondary School Principals (also Thomas Wilson)

D. Douglas L. Skor, Minnesota Association of School Administrators (David C.
MecDonald; Briggs and Morgan)

Representatives of the Bar Associations:

A. Gail S. Baez, chairperson, Juvenile Law Subcommittee, Criminal Law Section,
State Bar Association

B. Nancy Zalusky Berg, co-chair, Young Lawyers Section, Child Abuse
Committee, State Bar Association

C. Cort C. Holten, chairman, Legislative Subcommittee, Criminal Law Section,
State Bar Association

D.  Wright S. Walling, co-chair, Juvenile Law Committee, Hennepin County Bar
Association

Law Enforcement Representatives:

A. Gerald R. Kittridge, executive director, Minnesota Police and Peace Officers
Association

B.  Holland L. Laak, executive director,k Minnesota State Sheriffs Association

C. William W. McCutcheon, Chief of Police, City of St. Paul

D. Deputy Chief Bernard Jablonski and Captain Wayne Hartley, commander of
the Juvenile Division, Minneapolis Police Department, representing Chief
Anthony Bouza

E. Kathleen Gearin, representing Ramsey County Chiefs of Police Association

F. Greg Kindle, president, Ramsey County Juvenile Officers Association

G. Dennis H. Smith, Hennepin County Juvenile Officers ‘Committee

H. Bill Hanvik, Hennepin County Juvenile Offiéers Association

Kenneth Young, director, Department of Court Services, Hennepin County

Publie Defenders:

A. Susan K. Maki, Assistant State Public Defender, representing C. Paul Jones

B.  Lane Ayers, Chief Public Defender, Hennepin County, representing William R.
!.{ennedy
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County Attorneys: v 0

A. County Attorneys Association, represented by Allen L. Mitchell, St. Louis
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County Attorney; Joanne Vavrosky, Assistant St. Louis County Attorney; and

Gregory E. Korstad, Isanti Counfy Attorney, all repesentmg the president of
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Co Office of
ANOKA COUNTY ATTORNEY

ROBERT W. JOHNSON

Courthouse - Anoka, Minnesota 55303 612-421-4760
November 1, 1982

-Justices of the Supreme Court
c/o Mr. John McCarthy
Clerk, Minnesota Supreme Court

Dear Mr. McCarthy:

‘Please be advised that I wish to be heard at the hearing scheduled for November

16, 1982, at 9:30 o'clock A.M., concerning the Proposed Rules of Procedure for
Juvenile Court.

With this letter is also filed a Petition, also known as '"Minority Report Concerning
the Proposed Juvenile Court Rules' or '"Working Position Paper Concerning the Proposed
Juvenile Court Rules.'" This document sets forth my position and the position of the
co-endorsers concerning changes requested in the proposed rules.

I wish to further indicate to the Justices my agreement with Professor Feld that Rule
24,01, Subd. 1(f), which requires the county attorney to disclose exculpatory
information that tends to reduce the possibility of the petition being proved or the
child adjudicated delinquent, may be interpreted as going far beyond current case law
or the parallel responsibility of the prosecutor in the adult system. It is my ]
understanding, having been a member of the drafting committee, that we wanted a rule T
in conformance with case law and that required the same degree of responsibility upon %
the prosecutor as is required in the adult system, but without using the adult term of —
guilt. For clarity of understanding and ease of interpretation it appears appropriate ;\\\\
}

to amend the rule by inserting wording similar to Rule 9.01, Subd. 1(6) of the Rules
of Criminal Procedure.

Rule 20.02 contains no provision as to what should happen when a child is not

arraigned within twenty days. The reasons for a child not being arraigned within L
twenty days may be varied and responsibility for the delay may rest on the child (on Q~4
run, wants a particular attorney), the court (backlog), or the prosecutor. I suggest

an addition to Rule 22.02 similar to that found in Rule 27.02, Subd. 2.

Finally, the requested rule change for Rule 34.02, Subd. 2 may be too limited when
considered in light of M.S. 260.161, Subd. 1, and the need for the prosecutor, defense
attorney and the adult sentencing court to know the prior juvenile history of an adult
defendant. Amending the proposed change to allow the county attorney access without
motion to the juvenile records until the juvenile is 23 years of age appears proper. f

e p—

Very truly yours,

SUPREME COURT ‘&
ENWED ford N ol

Robert H. Scott
NOVY L 1982 Assistant County Attorney )

RHS:rw

. JOHN McCARTHY |
|

CLERK

Affirmative Action / Equal Opportunity Employer



SUPREME COURT

FILED
NOv 11982

JOHN McCARTHY
CLERK

PETITION

(Also Known As)

 MINORITY REPORT CONCERNING
THE PROPOSED JUVENILE COURT RULES

or

WORKING POSITION PAPER CONCERNING
THE PROPOSED JUVENILE COURT RULES

By: Robert Scott

Assistant Anoka County Attorney
Court House

325 Main Street

Anoka, Minnesota 55303




E _ I AGREE WITH AND ENDORSE THIS PETITION

%%/ZZ//

mgs Hetland, Esq.
Vife President, First Bank o Mlnneapolls
hairman, Special Task Force on Rules of Procedure

=Y

PHie Honorable G¢brge O. Petersen
Judge, Ramsunty Juvenile Court

Member, Speli#l Task Force on Rules of Procedure
Member, Drafting Committee on Rules

¢ (. w@%

The Honorable Allen Oleisky

Judge, Hennepin County Juvenile Court

Member, Special Task Force on Rules of Procedure
Member, Drafting Committee on Rules

Gbe] W e

Robert H. Scott,Esq.

Assistant Anoka County Attorney

Member, Special Task Force on Rules of Procedure
Member, Drafting Committee on Rules

T John Sturmner
aul Police Department
(W , Member, Special Task Force on Rules of Procedure




( ‘ I AGREE WITH AND ENDORSE THIS PETITION

P -

The Honorablel LinMsay G. Arthur
Judge, Hennepin County District Court
Past Judge, Hennepin County Juvenile Court

. / / ) A
, A_F g
Rébert W. Johnson, Esq.
Anoka County Attormney

Member, Supreme Court Juvenile Justice Study Commission

14-C7,

arry C. Feld 5q.

( A Professo\ aw
University of Minnesota Law School

%Dtqu\mm/k @amﬁ)x\«

Stephen C. Rathke, Esq.

On Behalf of the County Attorney's Association
Crow Wing County Attorney

President, County Attorney's Association

Rithard A. TracHy, Es

On Behalf of the Criminal Law Se¢tion of the
Minnesota State Bar Associatijon

Chairman, Criminal Law Section of the
Minnesota State Bar Association




(_} 1 AGREE WITH AND ENDORSE THIS PETITION

\¥w9-v»\ O> Q\VQ‘M’“’/ '

Thomas L. Johnson,\ Esq.
Hennepin County Attorney

_—
/m‘—_‘ ,

Tom Foley, Esq. -
Ramsey County Attorn:§J

o
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;karﬁonorable encer J. Sokolowski
CWief Judge Tenth Judicial District
Judge, Anoka County Juvenile GCourt

Qoo 1) 6

Honorable James D. Gibbs
udge, Anoka County Court
Past Public Defender, Anoka County Court

The Honorable Lynn C. Olson
Judge, Anoka County Court




‘;} T AGREE WITH AND ENDORSE THE REQUESTED CHANGES TO THE FOLLOWING PROPOSED RULES
IN THIS PETITION:

=7 2
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The Honorable Elm;;/ﬁ. Toyfohr

Judge, Goodhue Colinty Court

Member, Supreme Court Juvenile Justice Study Commission
Member, Special Task Force on Rules of Procedure

Member, Drafting Committee on Rules
Rule 18.09 Only

Roland Lund y

Director, Court Services Mid State Probation Office
Member, Special Task Force on Rules of Procedure
Rules: 2.02; 17; 18.09; 20.02; 24.01, Subd. 1;

24,02, Subd. 1; 30.03, Subd. 5; 32.05,

Subd. 2; 34.02, Subd. 2(c); 38.02;

54.02; 64.02, Subd. 2(c).

2l 0

Ned Crosby
President, Center for New Democratic Processes

Member, Supreme Court Jdvenile Justice Study Commission
Member, Special Task Force on Rules of Procedure
Rules (Section I) 5, 6, 15, 21, 22 and 41

J%LM, //////57:/

Douglas Hall, E<4.

Director, Legal Rights Center

Member, Supreme Court Juvenile Justice Study Commission

Member, Special Task Force on Rules of Procedure

Member, Drafting Committee on Rules :

Rules: 5, 21 and 41

(I strongly support a totality of circumstances approach to
. the appointment of a guardian ad litem and therefore agree

\‘) to the requested changes for Rules 5 and 41,)
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1 AGREE WITH AND ENDORSE THE REQUESTED CHANGES TO THE FOLLOWING PROPOSED
RULES:

e Officer - Juvenile Releases
Supreme Court Juvenile Justice Study Commission
is own behalf, and
On behalf of the Commissioner of Corrections
Rules: 2.02, 5, 17, 22, 34.02, Subd. 2(c), 38.02,
41, 64,02, Subd. 2(c)

Agree with the requested changes in the following rules
but only for children 16 years of age or older: 6, 15, 21.
Offer no opinion on the following rules: 20.02, Subd. 2,

, Subd. 1, 24.0%, Subd. 1, 24,04, 54.02.

/P,

orberé/ »eY.
Member, Special Task Force}lon Rules of Procedure
Section I - Rules 5 and 11\ all of Section II and Section III
I further agree with the requested changes in the following
rules but only for children 16 years of age or older:
Section I - Rules 6,15,21
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OVERVIEW

This brief is divided into four sections. The first three sections
argue for amendments to specific proposed rules. Section IV restates
those proposed rules to which revisions are sought showing the language

that must be added and deleted.

Section 1 - Totality of the Circumstances

Section I concerns Proposed Rules 5, 6, 15, 21, 22 and 41, and
argues for a totality of the circumstances test to determine the validity
of a juvenile's voluntary and intelligent waiver of the riéhts contained
in those rules. Much focus is placed on Rule 6, The Right to Remain
Silent, which passed the Task Force by the closest vote of any rule.
Rules 5, 15 &ekcept that part incorporating Rule 6), 21, 22 and 41
were approved by the Task Force and had as their basic philosophical
underpinning a totality of the circumstances test. The Commission
then changed the-rules, gutting from them the totality of the circumstances
test, and inserting new law which has the practical effect of rémoving,
sometimes in whole and sometimes in part, a juvenile's right from the
juvenile and placing it with an adult. Section f argues for a return
to the totality of the circumstances test for the rules because such
a position is in conformance, where applicable, with case law of the
Minnesota and United States Supreme Courts and with Minnesota Statutes,
is practical and administratively workable, and better serves the interests

of juveniles.

Section I1 - Intake

Section II argues that Proposed Rule 17 concerning intake should

be stricken. The vague, incomplete rule added by the Commission after




being defeated by the Task Force placed the function of screening cases

for court with the court. Such a practice, if adopted, creates a direct
conflict between the functions of the judicial branch and the executive
branch. Further, the rule allows the court direct and indirect involvement
in cases before charging, which creates the appearance of a conflict

of interest and could create an actual conflict of interest for the

judge.

Section III

Section 111 concerns several proposed rules, unrelated to each
other, but which should be revised to make a more fair court system
with a reasonable balance of the rights of the juvenile and the resources
and safety of the public. Proposed Rule 18.09, for example, was added
by the Commission and would result in Saturday and Sunday court sessions,
which are tremendously costly and impractical. Proposed Rule 30.03,
Subd. 5, if amended, would require disposition reports to be reviewed
only with those parents who requést such a review instead of with all
parents regardless of their availability or apathy. Proposed Rule
34 is requested to be amended. The proposed rule will work a hardship
upon the county attorney in obtaining necessary information to determine
the most appropriate way in which to handle a matter being considered

for action in the court or actually before the court.

Section IV

Section IV, as indicated above, is a restatement of those parts

of the proposed rules to which revisions are sought.




SECTION 1

(uj The most serious flaw of the proposed Rules of Procedure for Minnesota
Juvenile Courts is the rejection by Rules 5, 6, 15, 21, 22, and 41 of the
right of the juvenile to proceed as an individual party in the court process
and to waive specified rights pursuant to a totality of the circumstances
test. These rules also deny the juvenile certain rights by placing the
decision-making power in another. Some of these rules grant rights to
juveniles only when accompanied by a parent or guardian and, without reason,
deny those same rights to a juvenile accompénied only by a guardian ad
litem.

This report requests the adoption of a totality of the circumstances test
for the above-stated rules. Such a test conforms to statute, caselaw,
and the remainder of the proposed rules. Also, such a test is practical

(:J to administer an§ in the interest of juveniles.

The discussion below details by individual rule the objections to
that'rule and proposes the necessary changes to bring the rule in conformance
with a totality of the circumstances test. Please see the index for the

actual wording change recommended for each rule.

Rule 6: Right to Remain Silent

Rule 6 should be stricken. It should be stricken because:

A, The rule is inconsistent with the holdings of the United States
Supreme Court and the Minnesota Supreme Court approving the totality of the
circumstances test rather than the requirement of a parent's presence in

determining the admissibility of a juvenile confession. (See Fare v. Michael

C., 442 U.s. 707, 99 S. Ct. 2560 (1979), State v. Hogan, 212 N.W.2d 664

(:) . (Minn. 1973), In the Matter of the Welfare of S.W.T., 227 N.W.2d 507

(Minn. 1974), State v. Nunn, 297 N.W.2d (Minn. 1980), and In the Matter of

the Welfare of M.A., 310 N.W.2d 699 (Minn. 1981).)

-




B. The rule is a rule of evidence and therefore must be promulgated
pursuant to Minnesota Statute 480.0591 (Rules of Evidence) rather than
pursuant to Minnesota Statute 480.0595 (Juvenile Court Rules).

C. The rule enlarges the substantive rights of a juvenile in violation
of Minnesota Statute 480.059, Subd. 1, which states: "Such rules shall not
abridge, enlarge, or modify the substantive riéhts of any person."

D. The rule is impractical because the factor of a parent's presence
or notification of a parent will, in practice, become the only factor of
significance in determining admissibility. of the juvenile's statement.

E. The rule allows only the absolute sanction of inadmissibility
without consideration to admissibility of the confession, admission, or other
statement for impeachment, or for any of the éther exceptions now recognized
in the introductio; of such statements in adult cases and, presently, in
juvenile cases. -

E. The rule violates the legislative intent that allows juveniles
12 years of age and older to waive their rights without a parent's consent or
presence (Minnesota Statute 260.155, Subd. 8).

G. The rule creates the necessity of a parent'g consent in certain
circumstances before the waiver of the juvenile is effective. The court by
rule mandates that a person's right (the juvenile's right to waiye his or her
right to remain silent) be controlled by another, the parent, guardian, or
responsible adult.

H. The rule may be in violation of 2 MCAR Section 1.205 which
allows the juvenile to deny his or her parents'access to private data about
himself or herself.

I. The rule enlarges the scope of Miranda to cover school staff

personnel and parole and probation officers when the Miranda decision was

specifically held to be applicable only to police.

~2-




J. The rule, as written, will create a plethora of litigation to
'(;) define such phrases as 'physically restraining" and '"school staff personnel"
as well as clarifying inconsistencies of wording in the rule.
K. The rule will be costly to administer, further adversarial
litigation in juvenile court, and create administrative and education

problems for both the police and education personnel.

Rule 6 is Inconsistent with Current Case Law

Case law, by both the Minnesota Supreme Court and the United States
Supreme Court, -supports the position that a totality of the circumstances
test be applied to determine the validity of a juvenile's waiyer of his right
to remain silent and the voluntariness of his statement.

As early as 1974 in State v. Hogan, 212 N.W.2d 664 at 671 (Minn. 1973),

the Minnesota Supreme Court laid down the rule:
(U/ "We hold that the determination whether a waiver of rights is voluntary
and intelligently made by a juvenile is a fact question dependent
upon the totality of the circumstances. The child's age, maturity,
intelligence, education, experience, and ability to comprehend are
all factors to be considered in addition to the presence and competence
of his parents during waiver."

In State v. Hogan, supra at 671 the juvenile's parents were not present

during questioning and the court said:

" . . . we reject the absolute rule that every minor is incapable

and incompetent as a matter of law to waive his constitutional rights.

In determining whether a juvenile has voluntarily and intelligently

waived his constitutional rights, parental presence is only one

factor to consider and is not an absolute prerequisite."

The court found basis for its decision from In re Gault, 387 U.S. 1,
5587 S. Ct. 1428, 18 L. Ed. 2d 527 (1967), which it noted "indicates that

while waiver of privileges by children may differ some in technique,

(;) it does not differ in principle from waiver by adults."”

-3




The Minnesota Supreme Court has remained firm in its test of totality

of the circumstances since its holding in State v. Hogan. In the Matter

of the Welfare of S.W.T., 227 N.W.2d 507 (Minn. 1974), the court noted

that the majority of states, including Minnesota, hold that the validity"
of a juvenile's waiver is an issue of fact, and then the court quoted
its totality of the circumstances test stated above in State v. Hogan.

In State v. Nunn, 297 N.W.2d 752 (Minn. 1980), with Chief Justice

Sheran writing for a unanimous court (Judges Amdahl and Simmonett taking
no part in the decision), the court reaffirmed the totality of the circum-
stances test and found that a parent's presence is but one factor which
bears on the issue of the voluntariness and admissibility of the statement.
Thus, the court has accepted the totality of the circumstances test for
determining voluntariness of a statement and validity of the waiver.

As recently as In the Matter of the Welfare of M.A., 310 N.W.2d 699

(1981), the Minnesota-Supreme Court used the totality of the circumstances
test in determining the voluntariness of a juvenile's confession.
The Minnesota rule of totality of the circumstances is well grounded in

case law set down by the United States Supreme Court. In Haley v. Ohio, 332

U.S. 596, 68 S. Ct. 302, 92 L. Ed. 224 (1948), and in Gallegas v. Colorado,

370 U.S. 49, 82 S. Ct. 1209, 8 L. Ed. 325 (1962), the court used a totality
of the circumstances approach to determine the admissibility of a juvenile's

confession. Then in Fare v. Michael C., 442 U.S. 707 at 724-725, 99 S. Ct.

2560 (1979), the court formally adopted the totality of the circumstances
test for a juvenile.

"Thus, the determination whether statements obtained during custodial
interrogation are admissible against the accused is to be made upon
inquiry into the totality of the circumstances surrounding the interro-
gation, to ascertain whether the accused in fact knowingly and volun-
tarily decided to forego his rights to remain silent and to have

the assistance of counsel.”

by
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The United States Supreme Court continued in Fare v. Michael C., supra

at 725-726, in language quoted by the Minnesota Supreme Court in State v.

Nunn, supra, to state why this approach is the best way to resolve the issue:

Rule

" "This totality of the circumstances approach is adequate to determine
whether there has been a waiver even where interrogation of juveniles is
involved. We discern no persuasive reasons why any other approach is
required where the question is whether a juvenile has waived his rights,
as opposed to whether an adult has done so. The totality approach
permits--indeed, it mandates——inquiry into all the circumstances
surrounding the interrogation. This includes evaluation of the
juvenile's age, experience, education, background, and intelligence, and
into whether he has the capacity to understand the warnings given him,
the nature of his Fifth Amendment rights, and the consequences of
waiving those rights.

"Courts repeatedly must deal with these issues of waiver with regard to
a broad variety of constitutional rights. There is no reason to assume
that such courts--especally juvenile courts with their special expertise
in this area--will be unable to apply the totality of the circumstances
analysis so as to take into account those special concerns that are
present when young persons, often with limited experience in education
and with immature judgment, are involved. Where the age and experience
of a juvenile indicates that his request for his probation officer or
his parents is, in fact, an invocation of his right to remain silent,
the totality approach will allow the court the necessary flexibility to
take this into account in making a waiver determination. At the same
time, that approach refrains from imposing rigid restraints on police
and courts in dealing with an experienced older juvenile with an
extensive prior record who knowingly and intelligently waives his Fifth
Amendment rights and voluntarily consents to interrogation.”

6 is a Rule of Evidence

Rule 6 is drafted as a rule of evidence requiring the inadmissibility of

a confession, admission, or other statement by a juvenile unless certain

conditions are met. Minnesota Statute 480.0591 provides the authority for

the court's promulgation of rules of evidence. Rule 6 is drafted under the

authority of Minnesota Statute 480.0595 (Juvenile Court Rules), which in turn

derives its authority, in part, from Minnesota Statute 480.059 (Criminal

Rules). Neither Minnesota Statute 480.0595 nor 480.059 grant authority for

promulgation of rules of evidence, but only have authority to promulgate

1
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rules relating to pleadings, practice, procedure, and forms. Only Minnesota
Statute 480.0591 relates to promulgation of rules of evidence. Therefore,
any new rules of evidence must be presented to the court through the process

established pursuant to Minnesota Statute 480.0591.

Rule 6 is Beyond the Authority of Juvenile Court Rules

Minnesota Statute 480.0595vgrants authority to the>Minnesota Suﬁ;eme
Court to promulgate rules to regulate the pleadings, practice, procedure, and
forms in juvenile proceedings in all juvenile courts of the state in
accordance with the provisions of Section 480.059, except with respect
to the composition of the advisory committee.

Minnesota Statute k80.059'grants authority to the Minnesota Supreme
Court to promulgate rules to regulate the pleadings, practice, érbcedure, and
forms of criminal actions. Minnesota Statute 486.059, Subd. '1, states: '"Such
rules shall not abridge, enlarge, or modify the substantive rights of any
person.'" The constitutional right to remain silent is a substantive.right,
and the conditions imposed by-fule of parent notification, parent presence,
and parent consent all enlarge or modify this constitutional right in
violation of statute.

Because the authority of the juvenile court rules derives its statutory

base from the same statute promulgating the adult criminal rules, the

latter rules become a good guideline to determine what should be within
the scope of the juvenile court rules. No rule of the Rules of Criminal
Procedure control the taking of a statement of a defendant by another

individual and neither should the juvenile court rules.
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Absolute Requirement of Parental Presence Creates an Inpractical Rule

The use of the totality of the circumstances test is bractical and will
benefit many juveniles by réquiring a thorough review of the facts under
which a statement was given.

The absolute requirement of a parent's, guardian's, or responsible
adult's presence at the taking of a statement results in a checklist
or formula approach to the admissibility of that statement. The presence
of a parent, guardian, responsible adult, or even an attorney may not
assist the juvenile in making an intelligent and voluntary waiver of
his right to remain silent. It is widely known that juveniles confess
more readily than adults. Parents often'are the reason for the confession.
Some parents have been known to physically accost their child in front
of the police in order to obtain a confession. Other times a parent
will ask police to leave them alone with a reluctant juvenile and several
minutes later the police are called back and a confession is given. By
far the most typical action by a parent is to give his or her child the
advice and the order 'to tell the truth." However, in court the basic
approach to determining whether or not to contest the admissibility of a
statement or, if.con:ested, to allow the statement in as evidence is to
determine if a parent was present. A parent's presence, in practical effect,
becomes an irrebuttable presumption to admissibility.

Compare the number of appeals between adult and juvenile cases over
the issue of confession admissibility. In the past ten years there have
been countless number of adult cases, but only six Minnesota Supreme
Court cases and one United States Supreme Court case discussed the issue of a

juvenile's statement. Of these seven juvenile cases, only In the Matter of

the Welfare of S.W.T., supra, concerned admissibility of a statement despite

a parent being present.
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Parent's presence as an absolute requirement to admissibility creates
a formula or checklist that curtails further investigation into all the
facts surrounding the statement. As the United States Supreme Court

said in Haley v. Ohio, supra at 30&4:

'""Moreover, we cannot give any weight to recitals which merely formalize
constitutional requirements. Formulas of any respect for conmstitutional
safeguards cannot prevail over the facts of life which contradict
them."

Rule 6 is Inconsistent with the Intent of Minnesota Statute 260.155, Subd. 8

Minnesota Statute 260.155, Subd. 8, mandates that any waiver by
a juvenile 12 years of age or older of a right which the juvenile has
under Chapter 260 must be an express waiver intelligently made by the
juvenile after the juvenile has been fully and effectively informed of the
right being waived. Clearly, the legislature intends that in juvenile
proceedings the juvenile can exclusively exercise or waive his rights.
In other areas the legislature has adopted age levels of less than 18 at
which a juvenile may be treated like an adult.
A. Medical - Minnesota Statute 144.342 to 144.345
Consent may be given by a minor of any age to emergency
treatment, or medical, mental, and other health services to
determine the presence of or to treat pregnancy and conditions
associated therewith, venereal disease, alcohol, or other drug
abuse.
B. Service of Summons - Minnesota Statute 260.141, Subd. 1(a)
Personal service of all juvenile court delinquency matters
must be made on the juvenile and in non-delinquency matters
personal service must be made on the juvenile if he or she is
more. than 12 years of age. This service is in addition to the
service on the parent.

C. Refefence for Prosecution - Minnesota Statute 260.125

A juvenile 14 years of age or older at the time of a delin-
quent act may be tried as an adult.
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D. Driver's License - Minnesota Statute 171.041, 171.042, 171.05
In some special instances, for farm work or personal or
family medical reasons, a 15-year-old juvenile can obtain a
driver's license. A l5-year-old can also obtain an instruc-
tion permit.

E. Appointment of Guardian for a Minor -~ Minnesota Statute 525.6175

A minor 14 years of age or older may nominate his or her own
guardian.

F. Employment of Minors - Chapter 181a

Minors are allowed employment except under certain conditions
dependent upon age.

In addition to the legislative actions, more and more juveniles

are emancipating themselves and living independent of their families.

.This is especially so in the metropolitan area. The welfare assistance

programs have taken this trend into consideration by allowing the distribu-
tion of welfare assistance, A.F.D.C., and medical assistance without contact
or consent from the juvenile applicant's parents.

Again, the'totality of the circumstances test provides the flexibility
to decide each case on the juvenile's ability to knowingly and intelligently
waive the right to remain silent and to voluntarily give a statement rather

than relying on arbitrary conditions created by an arbitrary age level.

Rule 6 Limits a Right Belonging to a Juvenile

If a juvenile possesses a right to remain silent, then it certainly
appears logical that a juvenile has the right to waive the right to remain
silent. Rule 6, h;wever, conditions the juvenile's right to waive upon
either a parent's or guardian's notification or consent, or both. ‘Such a
limitation on the right to waive in effect removes control of the right from

the juvenile which in itself could be considered a violation of the

juvenile's rights. See State v. Hogan, supra at 671, in which it states: "In

determining whether a juvenile has voluntarily and intelligently waived his
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constitutional rights, parental. presence is only one factor to consider and

is‘not an absoluté;prerequisite." (Underlining added.)

Rule 6 May Violate the Regulations Promulgated Under the Data Privacy Act

Regulations for the Data Privacy Act are set out by 2 MCAR Section 1.205
pursuant to Minnesota Statute 15.162, Subd. 4 and Subd. 5(a), and Minnesota
Statute 15.163. According to 2 MCAR Section 1.2050(1)(a), the Responsible
Authority, as defined by 2 MCAR, Section 1.202K, shall provide the juvenile
from whom it collects private or cenfidential data with a notification that
the juvenile has the right to request that his parents' access to fhe
private data be denied. A confession is private data pursuant to Minnesota

Chapter 15 and Minnesota Statute 260.161.

Rule 6 Does Not Consider the Many Exceptions Made to the Miranda Rule

Rule 6 is an absolute sanction on admissibility of any confession,
admission, or statement not taken in conformance with the rule. However,
many exceptions have been made to the Miranda decision since its holding.
These same exceptions will have to be re-~litigated for Rule 6 and include:

A. Whether '"made during an interrogation' includes:

. Voluntary spontaneous statements,
. Statements not in response to a question,
. Threshold and clarifying questions,

. Booking questions, and
. Emergency questions.

WP WN -

B. Whether statements excluded in the State's case-in-chief can be
used for impeachment. (See N.Y. v. Harris, 91 S. Ct. 693 (1971),
and In re Larson's Welfare, 254 N.W.2d 388 (1977).)

c. Whether the doctrine of fruit of the poisonous tree will apply.
D. Whether the doctrine of purging the taint will apply.

E. Whether the good faith exception applies. (See.U.S. v. Williams,
622 F.2d 830 (5th Circuit 1980).)
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F. Whether the rule will apply when the constitutional right no
longer applies after:

1. A finding of the petition being proved or an adjudication
of delinquency, or

2. A grant of immunity.
G. Whether the rule will apply to protect an individual from a

charge of purjury.

Rule 6 Leaves Key Phrases Undefined

The rule fails to define such key terms as '"physically restrained" and
"school staff personnel.”

Is being physically restrained the same as being in custody? 1Is
a juvenile physically restrained when asked to sit in the principal's
office or the backseat of a squad car, or must the juvemile be physically
touched?

Who is included in school staff personnel?-—the principal, teacher,
maintainance man, school secretary? Must the school staff personnel
be acting in the course of his or her duties? Must the juvenile be enrolled
in the school of the school staff personnel? Would this rule apply to
the professor at the University of Minnesota who catches a 15-year-old
junior high student going through his desk and the proféssor, blocking the

doorway, asks, '"What are you doing?"

The Waiver Provisions of Rule 6 are Unclear

Rule 6.02 allows a waiver of the right to remain silent, but the writing
of the rule in the present tense makes it appear that the juvenile must in

court also waive the right to an attorney.
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Rule 6.03 absolutely requires parental or guardian presence during the
questioning, and Rule 6.02 requires a written waiver by the parents or
guardian. Rule 6.04 then sets out when questioning of the juvenile can be
done outside the presence of the parent or guardian. Rule 6.04 only implies,
but does not state, that it is an exception to the requirements of Rule 6.02

and 6.03.

Rule 6 Will be Costly to Administer

The rule requires school staff personnel to administer the Miranda
Warning. In addition, school staff personnel will need to give parents
notification and, in certain situations, have ; parent present to obtain an
admissible statement from a juvenile. Just the added cost of educating the
iqdividuals involved in the new requirements will be tremendous. Plus, there
wili be the additional cost of carrying out the requirements of the rule.

Other ﬁdministrative issues are certain to arise. The need to have
parents notified and/or present will require the taking of more juvenilés
into detention. Awaiting notification of parents and their presence will
require a place for deteﬁtion and, preSumably, a limitation\on the length of
detention. Further, a determination will have to be made as to whether
parents can include a non-custodial parent, what to do if the parent is the

{
victim of the offense or appears to be coercing a statement, and how to

determine who is a responsibile adult.

Conclusion

Because of the above reasons, Rule 6 should be stricken. The striking
of the rule continues the determination of the admissibility of a juvenile's
confession, admission, or other statement by the totality of the circum-
stances which is not only a better rule, but one that has been adopted by the
Minnesota Supreme Court and the United States Supreme Court.
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Rule 5: Guardian ad Litem and Rule 4l: Guardian ad Litem

Rules 5 and 41 should be amended to conform to Minnesota Statute
260.155, Subd. 4(a) and (b).'

The rules proposed by the Commission2 require at least a parent,
guardian, or guardian ad litem to accompany the juvenile at every stage of the
proceedings. The rule proposed by this report follows Minnesota law which
requires at least a parent, guardian, guardian ad litem, or counsel to
accompany the juvenile at every stage of the proceedings.

Minnesota Statute 260.155, Subd. 4(b), allows the juvenile to proceed
without a parent, guardian, or the appointment of a guardian ad litem when the
juvenile is without parent or guardian, or the parent is a minor or incom-‘
petent, or the parent or guardian is indifferent to or hostile to the
juvenile's interests provided that:

A. Counsel has been appointed for the juvenile or otherwise retained,
and

B. The court is satisfied that the interests of the juvenile are
protected.

l. M.S. 260.155, Subd. 4, states: '(a) The court shall appoint a
guardian ad litem to protect the interests of the minor when it appears, at
any state of the proceedings, that the minor is without a parent or guardian,
or that his parent is a minor or incompetent, or that his parent or guardian
is indifferent or hostile to the minor's interests, and in every proceeding
alleging neglect or dependency. In any other case the court may appoint a
guardian ad litem to protect the interests of the minor when the court feels
that such an appointment is desirable. The court shall appoint the guardian
ad litem on its own motion or in the manner provided for the appointment of a
guardian ad litem in the district court. (b) The court may waive the
appointment of a guardian ad litem pursuant to clause (a), whenever counsel
has been appointed pursuant to subdivision 2 or is retained otherwise, and the
court is satisfied that the interests of the minor are protected."

2. Supreme Court Juvenile Justice Study Commission.
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This substantive statute was adopted by the Task Force3 in the writing
of the proposed rules, but the Commission amended Rulgs 5 and 41 by striking
that part of each rule which included Minmesota Statute 260.155, Subd.
4(b).

The statute and the Task Force offer a philosophy that is practical,
in the interest of the juvenile, lawful, and based on the totality of the
circumstances.

The legal basis of the rule prcposed by this report and adopted by the
Task Force, as stated above, is found in Minnesota Statute 260.155, Subd.
4,

The court, in exercisingbits discretion on whether a juvenile can
proceed without parent, guardian, or guardianm ad litem, must find that
the juvenile has retained or been appointed counsel, and must further
find that the interests of the minor are protected. In making this latter
determination the court looks at the totality of the circumstances. It
is important to note that the statute requires more than just counsel
for the child. The interests of the juvenile that the court considers

must be more than just the legal interests of the juvenile.

3. Approved March 10, 1982, the Task Force was appointed to prepare
proposed rules and report to the Supreme Court Juvenile Justice Study )
Commission. The Task Force, after several meetings, assigned the responsi-
bility of drafting proposed rules to a Drafting Committee, which then reported
to the Task Force. The Drafting Committee was composed of three judges, three
attorneys, and one reporter for the Supreme Court Juvenile Justice Study
Commission who also was an attorney. The Task Force included all the members .
of the Drafting Committee and had a :otal of eight attormeys, including judges
and four persons not attorneys. The Supreme Court Juvenile Justice Study
Commission had only six members who were also on the Task Force. The

Commission had only two attorneys and two judges who were actively prac-

ticing in juvenile courts, and each was on the Task Force.
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The statute and Task Force, through a totality of the circumstances test
approach, recognize that an increasing number of juveniles live in independent
living situations and are sufficiently mature to make reasonable judgments
with the assistance of counsel. Other statutes even allow juveniles adult-
like decision-making authority or responsibility without the assistancg of
counsel or other adults (see page 9 of this report).

Courts throughout the state, but especially in Hennepin and Ramsey
Cbunties‘where the statute is vitally important to the functioning of
the court, have relied on the statute. No reason for change has been
put forth. No claim of abuse of court discretion has been made. No showing
of denial of rights to juveniles has béen demonstfate¢.

Proponents for the change have failed to substantiate what change will
occur with the court as concerns cost or processing of cases or what added
protection will realistically be given to juveniles. Cost alone could become
a major factor since Rule 40.02 allows for the guardian ad litem to have his
or her own counsel even while the juvenile has separate counsel.

The proposed rule of the Commission is flawed in its wording. Paragraph
two of Rule 5.0l and 41.01 uses the word "suggests." The word is vague and
appears to require that the court make a decision of need for a guardian ad
litem on the mere implication by a person that the factors requiring a
guardian ad litem exist. A clear request for a guardi;n ad litem ér statement
setting forth the criteria for a guardian ad litem should be required.

The criteria, especially "interests in confliet with the child's
interests,'” is very vague. Any suggestion that the parent or guardian has
interests in conflict with the child's interests requires the court to review
the situation, and the finding of any conflict of intérests considered in the

context of the matter requires the appointment of a guardian ad litem. What
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is a conflict of interest? At disposition the parent agrees with the
recommendation of the probation officer that the juvenile receive a chemical
dependency evaluation. The juvenile disagrees. Should the proceedings be
stopped until a guardian ad litem is appointed and familiarizes himself or
herself enough with the matter to proceed?

The approach of the rule as prcposed in this report would, if the child

_had counsel and the court believed the rights of the juvenile were protected,

allow the proceeding to continue in the above hypothetical situation. The
concerns of the parent and the juvenile would both be taken into consideration
by the judge who would make the final decision to accept, reject, or modify
the recommendation.

The statute, the Task Force, and the rule proposed in this report
all require the juvenile to proceed through the juvenile court system
accompanied by an adult.

The rule proposed in this report, in keeping with the Task Force
recommendation, retains M.S. 260.155, Subd. 4(b). It is a substantive, legal,
and practical way to protect a juvenile's rights by allowing court discretion
to determine whether a guardian ad litem needs to be appointed by considering

the totality of the circumstances.

Rule 15: Waiver of Counsel and Other Constitutional Rights

Rule 15 should be amended to use a totality of the circumstances '
test to any waiver ‘in court by a juvenile of his or her rights.

Rule 15 governs waiver of all constitutional rights except the right

to remain silent, which is governed by'Rulg 6.
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Rule 15 requires written concurreﬁce on the record by the juvenile's
parent(s), guardian, or guardian ad litem before a voluntary and intelligent
waiver by the juvenile of a constitutional right can be made.4

As shown in this report in the section on Rule 6, both Minnesota
case law and United States Supreme Court case law hold that a juvenile
alone may waive a constitutional right (the right to remain silent), and
the test to determine a voluntary and intelligent waiver is totality
of the circumstances.

Minnesota Statute 260.155, Subd. 8,5 allows the waiver of a right
given to a juvenile by Chapter 260 to be made by the juvenile alone when
the juvenile is 12 years of age or older, has been fully and effectively
informed of the right, and has expressly and intelligently waived the
right.

Rule 15, as adopted by the Task Force,6 adhered to case law and
statutory authority with a totality of the circumstances test. The
Commission amended the rule to its present proposed form.

The éroposed rule of the Commission removes from the juvenile_the
right to make a waiver and places the right with the parent, guardian,
or guardian ad litem. This is accomplished by requiring the written
concurrence of the parent, guardian, or guardian ad litem before a waiver
can be accepted by the court. This '"veto power" strips away from the

juvenile the ability to alone exercise the right to waive and makes the

4. Rule 50, Waiver of Counsel and Other Rigbts which is for child
protection matters repudiates such an approach and basically adopts M.S.
260.155, Subd. 8, and a totality of the circumstances test. Further, Rule
50 addresses only the right to counsel pursuant to Rule 40 and other rights
given by the rules and not all constitutional rights.

5. Minnesota Statute 260.155, Subd. 8, states: '"Waiver of any right
which a child has under this chapter must be an express waiver intelligently
made by the child after the child has been. fully and effectively informed of
the right being waived. 1If a child is under 12 years of age, the child's

parent, guardian or custodian shall give any waiver or offer any objection
contemplated by this chapter." . )

6. March 10, 1982, Task Force draft.
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juvenile dependent upon another. In practice, though the delinquency or

petty matter action is against the juvenilé, the juvenile, even with
counsel, is unable to make'decisions without the ﬁonsent of another wpo,
especially in the case of the guardian ad litem, will not be affected by the
outcome of the lawsuit. The juvenile in a delinquency matter or a petty
matter has much more at risk than a possible adjudication. All the dispo~
sition statutes for these matters, Minnesota Statutes 260.185, 260.192, and
260.194, contain the possible removal of the juvenile from the family home.
The constitutional rights being considered are those of the juvenile. The
juvenile is the subject of the lawsuit. The potential loss of freedom is a
risk only to the juvenile. Certainly then, the juvenile should be the
individual who controls the'decision to exercise or waive the right to
exercise a constitutional right. The juvenile's decision may be dependent
upon the juvenile knowing of the right and voluntarily and intelligently
making a decision. This is exactly the approach used with a totality

of the circumstahces test.

The criteria for the parent's, guardian's, or guardian's ad litem concur-~
rence or lack thereof is, besides written concurrence, non-existent. No
matter how knowledgeable, intelligent, and voluntary the juvenile's actions
are, simply the lack of written concurrence stops the juvenile from waiving
his or her right.

If a parent or guardian does nog concur in waiving a right a juvenile
wants to waive, there appears to be a conflict of interest requiring
undér Rule 5.01 the appointment of a guardian ad litem. Thus, in reality,
the blockage of the juvenile's right to waive a right under the Commission's
proposed rules may only be accomplished by a guardian ad litem. The
ability of the guardian-ad litem to knowingly and intelligently make
a decision on the juvenile's right is not subject to scrutiny by the proposed

rule.
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The totality of the circumstances test resolves the problems thar beset
the Commission's proposed rule.

Interestingly, the Commission adopted a totality of the circumstances
test with the juvenile making the decision in child protection matters
(see Rule 50). As concerns this issue, there is no rational distinction
between juveniles in child protection matters and delinquency and petty
matters that would jﬁs:ify the differences bétween Rule 15 ;nd Rule 50.

Rule 15 is also written inéonsistently. In Rule 15.02, Subd 1, and Rule
15.03, Subd. 1, second paragraph, the determination of whether a juvenile has
voluntarily and intelligently waived a right is based on the totality
of the circumstances. One of the circumstances is then stated to be '"the
presence and competence of the child's parent(s), guardian, or guardian
ad litem . . ." How can parental, guardian, or guardién ad litem presence
be a factor to consider when in the same subdivision the writtem concurrence
of one of these people is absolutely required? Also, Rule 15.02, Subd. 3,
refers to the child waiving the right to counsel; no refefence is made to
parent, guardian, or guardian ad litem.

Rule 15 applies only to the waiver of constitutional rights. Other
rights given by the rules are not included in the rule, and their waiver
appears to be by a totality of the circumstances test.

The rule proposed by this report is the totality of the circumstances
test to determine whether the waiver by the juvenile of a right created by

the rules is knowledgeable, voluntary, and intelligent.

Rule 21: Admission or Denial

Rule 21 should be amended to clearly show that the decision to admit or

deny is the juvenile's.
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‘don't exist. The rights stated in (ii), (iv), (v), (vi), and (vii) are all

Rule 21.0l1 states: "The child may admit or deny the allegations or
remain silent.”

However, Rule 21.03, Subd. 1, grants the parent or guardian control
over whether the court can accept a juvenile's admission. This is accom-
plished by requiring the court, before accepting the admission of the
juvenile, to determine whether the parent(s) or guardian understand all
applicable rights and, either on the record or in writing, to determine
whether the parent(s) or guardian understand what is set forth in Rule 20.03,
Subd. 1(a).’

Parental or guardian failure to understand all that the rule requires
and in the manner that the rule requires prohibits the child from exercising
his or her right to ;dmit the allegations. The section of this report
concerning Rule 15 discussed the problems of allowing the right of a juvenile
to be controlled by another. Rule 21.03, Subd. 1, is even more onerous than
Rule 15. No provision is made for a guardiam ad litem to take the place of
parent(s) or guardian. Lack of parental or guardian presence estops the
entry of an admission. A parent or guardian present, but in conflict with
the juvenile, estops the jubenile from admitting.

Again, a totality of the circuﬁstances test is the appropriate approach.

The juven?le by this approach holds the right to admit or deny the allega-
tions. The court, in determining whether the admission is knowledge-
able, voluntarily, and intelligently made, considers the totality of the
circumstances. The presence of parent(s) or guardian and their understéhding
and wishes can be considered, among other factors, in determining whether

the admission is valid.

7. Rule 21.03, Subd. 1(a), implies parents have certain rights that

rights of the juvenile. Clearly, the subdivision was written to mean that the
juvenile must understand these rights and the inclusion of parent or guardian

was made without consideration to the actual wording of the remainder of the
subdivision. =20~




Rule 22: Settlement Discussions

Rule 22 should be amended to allow a juvenile to enter into settlement
discussions when there is no counsel for the juvenile and the parent or
guardian is either not present, in conflict with the juvenile, or incompetent.

Ruie 22.02 allows the county attorney to enter into and reach a
settlement agreement with a child represented by counsel only through
child's counsel. This is appropriate. If the child is not represented
by counsel, settlement discussions may be entered into with the child
only in the presence of the parent(s) or guardian. Such a provision
fails to consider the occasions when the parents or guardian have a conflict

of interest and the child has been appointed a guardian ad litem.

Conclusion to Section I

The underlying philosophy of this report, especially considered
in this section, is that as the juvenile proceeds through the court system
he or she is accompanied, at a minimum, by an adult who is either a parent,
guardian, guardian ad litem, of counsel. Each child, no matter by whom
accompanied, possesses the same rights given and protected by the rules,
and because the juvenile is accompanied by one person rather than another
does not change the juvenile's rights. Further, the exercising of the
juvenile's rights is done by the juvenile in consultation with those adults
accompanying him or her, and the court accepts the juvenile's decision based
on a totality of the circumstances test in determining that the decision was

made according to the appropriate legal standard.
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SECTION II

Rule 17: Intake

Rule 17 should be stricken.

Purpose of Intake

The purpose of intake is to screen cases prior to the filing of the
case in court to determine if a lawsui: should be initiated or if the case
should be diverted from court. In screeniﬁg a case, the facts are reviewed
fo determine whether the incident alleged is within the jurisdictiﬁn of
the court, whether there are sufficient facts to prove the case for which
the court has jurisdictiom, and whether the matter is sufficiently serious to
warrant court intervention. Often a second purpose of intake is to hold
actual hearings, including admission and disposition, of cases that are

determined not to be serious enough for court involvement.

Intake is an Executive Function

Rule 17 gives the court the executive function of approval for charging.
Intake screeﬁs the cases that would'be referred to the county attorney for a
petftion. If intake personnel decide for any reason, legal or otherwise, not
to refer the case to the county attorney, no petition could be issued, though
the prosecutor still has the responsibility of drafting a petition. Intake

personnel from the judicial branch control the giving to the prosecutor a case

to review for charging.

As stated in Brown v. Dayton Hudson Corporation and City of Minneapolis,

314 N.W.2d 210 (Minn. 1982), "the discretionary decision whether to charge and
whether to continue a prosecution lies at the very heart of the prosecutorial
function.” It is the prosecutor's decision to prosecute or not prosecute and
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what charge to file. These decisions are not subject to judicial review
absent proof by the defendant of deliberate discrimination based upon some

unjustifiabale standard such as race, sex, or religion. (See Brordenkircher

v. Hayes, 434 U.S. 357 (1978), State v. Andrews, 282 Minn. 386, 165 N.W.2d 528

(Minn. 1968), City of Minneapolis v. Buschertte, 307 Minn. 60, 240 N.W.2d 500

(Minn. 1976), State v. Herme, 298 N.W.2d 454 (Minn. 1980), and ABA Standards

on the Prosecution Function, Sectiomn 3.9 (1971).)

Rule 17 not only places judicial review over the prosecutorial function,
but in effect removes the prosecutorial function from the prosecutor and
places it first with the court. Such a removal is a serious violation

of separation of powers between the judiciary and the executive branches.

Rule 17 is Without Precedent in Court Rules

The proposal of Rule 17 is without precedent in other rules adopted
by the Minnesoca'Supreme Court. Neither the Rules of Criminal Procedure nor
the proposed rules for juvenile court as concerns traffic and child protection
matteés contain intake provisions. No reasonable rationale has been put forth
to justify judicial control over the review for initiation of petitioms in

delinquency and petty matters.

Rule 17 is Outside the Jurisdiction of the Court

Rule 17 is outside the scope of the jurisdiction bestowed upon thé
juvenile court pursuant to Minnesota Statutes 260.111 and 260.131. Both
of these statutes allow juvenile court jurisdiction to attach upon the |
filing of a petition or a citation. Court action before jurisdiction has

attached is improper and is an attempt to enlarge the court's jurisdiction.
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Rule 17 is Outside the Authority of the Proposed Rules

Rule 17 is outside the scope of the authority of the proposed juvenile
court ruies. Minnesota Statute 480.059 sets out the perimeters of the
rules to include only regulation of pleadings, practice, procedure, and forms
in juvenile proceedings in all juvenile courts of the state. Rule 17 attempts
to regulate matters prior to the initiation of a proceeding by scréening

matters before they are even petitiocned.

Diversion from Adjudication is Allowed by Statute

The juvenile court already has, by statute, an effective means to
divert juveniles from an adjudicatien. Minnesota Statute 260.185, Subd. 3,
allows the court when it is in the best interests of the child to continue
a matter after a finding of delihquency, but before an adjudication, for a
period not to exqeed 90 days. The 90-day period can be continued once for
another 90-day period. Minnesota Statute 260.192, Subd. 3, also provides for
a continuance of a case if the matter should so warrant. Botﬁ of these
statutes allow the court to divert a juvenile from an adjudication while at
the same time being able to keep court control over the matter so that the

interests of the child, as well as the public, are protected.

Practical Problems—=Conflict of Interest

Rule 17 causes many practical problems.

The judicial screening of cases causes the court a conflict of interest.

One of the basic functions of the court is to be an impartial finder of
the facts. To protect the courts' neutrality, the decision to bring a lawsuit
lies outside the control of the court. The judge should neither make the
decision himself or herself nor supervise the people or administrate the

system.that makes the decision.
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Canon 1 of the Code of Judicial Conduct states that an independent
and honorable judiciary is indispensible to justice in our society. There-
fore, as stated in the tiﬁle of the canon, '"A judge should uphold the
integrity and independence of the judiciary."_ The court is not independent
when it is making a decision that a juvenile should be petitioned to court.

What some have argued is that with Rule 17 the court would not actively
involve itself in the decision-making process, but would rather set the
policies that would then be carried out by others. However, if a judge sets
the policies, that judge has the reﬁponsibility to administrate and supervise
to make sure that the policies are carried out. Canon 3B of the Code
of Judicial Conduct sets out the administrative responsibilities of the
judge, which in effect require the judge to actively administate. The judge
should not set policy without carrying out the responsibility to see that the
policy is adhered to.

Finally, Canon 2 of the Code of Judicial Conduct calls upon the judge
to avoid inpropriety and the appearance of inpropriety in all gis or her
activities. Whenever the court takes an aétive role or a figurehead role in
the screening of cases for charging, the court is going to convey to the.
pubiic that it is handling ;he role of the prosecutor. Such an image
makes it impossible for the judge to also convey the image of the neutral

fact-finder and the image of an individual independent of prosecution.

Supervision by Court is Difficult

One of the important elements of aﬁy system in which there is sufficient
power of an individual to bring a person before a court where that person may
lose his or her freedom is that all decision-making within the system be held
accountable to the public. The difficulty that occurs with any intake system
under court supervision and administration is staff decisions may not be held
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accountable to the public. If the court does not take an active role in
supervision or administration in an attempt to avoid a conflict of interest,
and the prosecutor has no authority dver the system, the people making the
screening decisions are without control and leadership by an elected official.
Intake personnel may not even be employed by the courtt. In some coﬁnties
court service personnel are employed by the county board and not by the court.

In Arrowhead Regional Corrections Board v. Graff, 321 N.W.2d 53 (Minn. 1982),

the judge fired a probation officer only to have the trial court find the
order invalid as contrary to the employment agreement and collective
bargaining agreement that existed berween the probation officer and his
employer, the Arrowhead Regional Corrections Board. The Minnesota Supreme
Court affirmed the trial court. This case effectively points out the
difficulty that the court would have if it tried to supervise an intake system
in which the personnel of the system are not even emplofed by the court.

A prosecutor, unlike the court, has no real or apparent conflict
of interest in carrying out the duty of screening cases for court. Also,
the prosecutor, unlike the court, uses staff who are under his or her

authority.

Administration by Court is Difficult

If the court attempts to administrate an intake system, additiomal
problems arise. First, the court is often several judges, in which case there
is no singular individual carrying out administrative responsibilities.

Staff within the intake system not only need supervision, but training.
Day-to-day operation of an intake system will cause questions to arise
for the on-line staff which will have to be worked out with supervisors.

If there is no supervisor, as in counties that have only one probation
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officer, or the supervisor himself or herself has questions, there is

no individual to go to whose decision can be held accountable to the public.

Intake is More Than Screening

Also, the process of intake is far more extensive than reviewing a case
to determine whether or not it is within the jurisdictin of the court and
whether there are sufficient facts with which to prove the case. Since
screening of cases is part of the juvenile justice system, the screener has a
responsibility to explain the decision made. Explanation may be needed to be
given in court for a case charged. If the case is not sent to the prosecutor
for a petition, the police officers are entitled to know why the case did not
go forward and what steps can and should be done in similar cases in the
future. In some cases the screener should take on an investigative role to
acquire more facts to determine whether or not to request a petitionm.

It is also the responsibility of the chief law enforcement officer,

i.e. the person who handles the .charging process, to not only explain

his or her decisions, but also to train law enforcement personnel and

to help coordinate the different parts of the law enforcement system.

Training requires, at a minimum, informing the police what criteria is used to
screen cases and what is expected of them in the invescigatioﬁ.of a case.
Training should also include updating police on new laws and cases. This

responsibility is not a court function.

Legal Decisions Should Be Made By Lawyers

The determination that a case comes within the jurisdiction of the court
and that there are sufficient facts to prove the case is a legal decision.
Such decisions should be made by lawyers, and intake personnel almost always

are not lawyers.
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Rule 17 is Too Broad and Could Lead to a Mini-Court System

Rule 17 is so general that it could be used to circumvent all the other

proposed rules. In State v. Hejl, 315 N.W.2d 592 (Minn. 1982), the court

stated that the judges may adopt rules of practice not in conflict with rules
promulgated by the Minnesota Supreme Court. Rule 17 is designed to allow a

case to be diverted from the court. Any policies and rules set out by the

‘local court for intake would not be in conflict with the remainder of the

proposed rules because the rules under Rule 17 would be pre-court.
Rule 17 establishes no control as to how extensive the diversion system
from juvenile court could be or what riéhts and protections must exist
in the local rules. 1In effect, an intake system could become a subcourt
system, with admission/denials, trials, and dispositions, which could
even include restrictions of freedom upon the juvenile. All this could
be accomplished without any adherence to the rules used when a juvenile
must appear in court. ’
The Task Force position presented to the Commission was that there be no

. 1 A
rule on intake. For the reasons stated above, the Task Force position

should be adopted and Rule 17 should be stricken.

1. March 10, 1982, Task Force draft.
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SECTION III

Rule 2.02: Referee and Rule 38.02: Referee

Amend Rules 2.02 and 38.02 to conform to the wording of Minnesota Statute
484,70, Subd. 6,1 by adding next to the word '"hearing" in the first sentence

the words ''contested trial, motion, or petition."

Rule 18.09: Timing for Rule Eighteen (18)

Amend Rule 18.09 to conform to Rule 65 and the law. This should be done
by striking the rule and allowing Rule 65 to control.

Rule 18.09 requires the computation of time for a juvenile detained
for a petty matter, a delinquency matter which would not be a felony if
committed by an adult, or a t:affic matter (see Rule 36.02, Subd. 5) to begin
the moment the child is taken into custody and to not exclude any day.

Present law states that a juvenile may be detained without a court
hearing for a maximum of 36 hours, excluding Saturdays, Sundays, and holidays
(Minnesota Statute 260.1712). According to Minnesota Statute 645.15 and State
vs. Bradley, 264 N.W.2d 387 (Minn. 1978), (a criminal case concerning when the
hour§ begin to run after an arrest) the hours begin to run at the first
midnight following detention. Rule 65 follows the statute and the Minnesota

Supreme Court's interpretation of the statute.

£

l. M.S. 484.70, Subd. 6: No referee may hear a contested trial, hearing,
motion, or petitiom if a party or attorney for a party objects in writing to
the assignment of a referee to hear the matter. The court shall by rule,
specify the time within which an objection must be filed.

2. The 1982 Minnesota Legislature amended M.S. 260.171 to allow
detention for up to 72 hours, excluding Saturdays, Sundays, and holidays for
juveniles detained pursuant to a court order or warrant or juveniles detained
because they were found in conditions or surroundings which endanger the
juvenile's health or welfare. (Laws of Minnesota 1982, Chapter 469.)
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To change the statute by rule for certain types of cases is without -
good reason and will lead to serious problems.
Assume a juvenile is detained amd is subject to Rule 18.09. That

juvenile may: be held only 36 hours, excluding no days, and the counting of the

~hours begins the moment of detention. If detention is at 7:00 p.m. Friday,

the court hearing must be held by 7:00 a.m. Sunday. The rule allows no
provision for extension. If detention is at 7:00 p.m. Saturday, the court
hearing must be held by 7:00 a.m. Ménday. 1f detention is at 7 a.m. Sunday
and Monday is a legal holiday, the hearing is still required to be held by
7:00 p.m. Monday. If detention is at 7:00 p.m. Sunday, the hearing must be
held b; 7:00 a.m. Tuesday. What if the judge has court in two separate
counties on Monday with court held in the county of detention only on Monday
morning? Either the time for the preparation and filing of a petition is
narrowed to Monday morning, court is held in another county at great inconven-
ieﬁce to many, or coﬁrt is held between 5:00 p.m. and 7:00 a.m. in the county
of detention.

Starting to count the hours at the first midnight following detention,
and excluding Saturdays, Sundays, and holidays, has many practical advantages:

l. Court on Sundays or legal holidays, or at hours when most of us are
sleeping, is avoided.

2. Sufficient time is allowed for the matter to be screened and
court possibly avoided.

3. Sufficient time is allowed for the facts for a petition to be
carefully reviewed.

4, Sufficient time is allowed for adequate notice to be given to
the juvenile's parents.

5. Sufficient time is allowed to obtain counsel and/or guardian ad
litem for the juvenile.

6. Time will expire for all 36~hour detentions at the same time,
which will always be noon.
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Some impracticalities will be avoided by striking Rule 18.09:

1. Adding another 36-hour catagory to the law, but establishing a
different method to determine the time period just adds confusion to
those who must carry out the law.

2. A juvenile may be detainec for more than one reason and if those
reasons happen to place the juvenile in the catagories covered
by Rule 18.09 and Rule 65, which rule will control?

It will be far better in practice to have just Rule 65, and it will

also be in accordance with the Task Force recommendations to the Commission.

Rule 20.02, Subd. 2: Child Not in Custody and Rule 54.02: Possession of
Petition

Amend Rule 20.02, Subd. 2, and Rule 54.02 by striking "three (3) day" and
inserting "twenty-four (24) hours."

Minnesota Statute 260.141, Subd. 1(2), requires personal service to
be made at least 24 hours before the time of the hearing. Amending the
proposed rules makes them consi;:en: with the statutory notice provisionms.
Rule 24.01, Subd. 1l: Disclosure by County Attorney Without Court Order

and Rule 24,02, Subd. l: Information Subject to Discovery Without Order
of the Court

Amend Rule 24.01, Subd. 1, and Rule.24.02, Subd. 1, to allow local court
rule to set a different time iimit than five days for required disclosures.

In some counties, becguse of their size, administratively speaking,
because of the number of investigative units within the county or used in a
particular case, the five-day time limit may be too restrictive. The rule
proposed by this report allows the local court by rule to increase or decrease

the period of time.

3. March 10, 1982, Task Force Meeting.
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Rule 24.04: Depositions

Strike Rule 24.04 which concerns depositions.

There is a deposition rule in the Minnesota Rules of Criminal Procedure,
but it is hardly ever used. Depcs{tions are costly, they delay the proceed-
ings, they subject witnesses who are without the immediate protection of the
court to questioning, and, fof juverniile delinquency matters, they have not
been shown to be needed. Further, such a rule might be used by the county
attorney to circumvent the fact that he or she does not possess a subpoena

power for out-of-court questioning.

Rule 30.03, Subd. 5: Disposition

Amend Rule 30.03, Subd. 5, to require discussion of the disposition
report with the juvenile aﬁd parents and guardian upon their request.

The juvenile, parents, and guardian should be notified of their right
to request the person making the report to discuss the contents of the
report with them, but actual discussion should take place only upon a
request being made. A parent, especially a non-custodial parent, may not

be taking part in the proceedings. It is a wasteful use of a report writer's

time to require him or her to discuss something with someone who may not want

to be a part of the discussion or who has not shown enough interest to

attend earlier court hearings.

Rule 32: Reference of Delinquency Matters

Strike Rule 32.05, Subd. 2.

_ Rule 32.05, Subd. 2, sets out factors to be considered if a prima
facie case has not been made or rebutted by significant evidence and the
court is determining reference based on totality of the circumstances.
It is more appropriate for the legislature to legislate such factors,
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as it did in enacting a prima facie standard, than for the court to enact

such substantive factors by court rule.

Rule 34.02, Subd. 2(c): County Attornev and Rule 64.02, Subd. 2(c): County
Attornez

Amend Rule 34.02, Subd. 2(c), and Rule 64.02, Subd. 2(c), to allow the

éounty attorney the right to inspect and copy court records until the juvenile
is 19 years of age.

The rule as presently proposed is too restrictive. In delinquency and
petty matters the court can continue to have jurisdiction over the juvenile
even though the court has not taken any action during the past year. Even
warrants are outstanding for longer than one year. In review of cases for
reference and to determine if a prima facie case exists, the court record is
needed.

The county éttorney is an officer of the court and stands, in relation
to the court, in a far different position than the public. The county
attorney, to carry out his or her duties, needs access to court documents.
Allowing the county attorney access to court records until the juvenile is 19
years old poses no danger to confidentiality as articulated in M.S. 260.161,

and does allow the county attorney to efficiently exercise his or her duties.
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SECTION IV
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2.02

RULE 2

REFEREE

Objection to Assignment of Referee

The child's counsel or the county attorney may object

to a referee presiding at a contested trial, hearing, motion,

or petition. This objection shall be in writing and filed
with the court within three (3) days after being informed

that the matter is to be heard by a referee or the right to
object is waived. The court may permit the filing of a written
objection to a referee at any time. After the filing of an
objection, a judge shall hear any motion and preside at an&

hearing.
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5.01

5.02

RULE 5

GUARDIAN AD LITEM

Appointment of Guardian Ad Litem

The court shall appeint a guardian ad litem, except as

provided by Rule 5.02, to act in place of a parent or guardian

to protect the interests of the child when it appears, at
any state of the proceedings, that the child is without a
parent or guardian, or that, considered in the context of
the matter, the parent or guardian is unavailable, incompetent,
indifferent to, hostile to, or has interests in conflict with
the child's interests.
EH—atany--stege—-of-+the--proceedings—any--person—sugpests

l ] ! bl ) s

1Hr<unﬁﬁnhﬂnukiﬂhdﬂm&feonteﬁ!P1HF49ur1nHHHHb4ﬂnrﬂﬂﬁﬂﬁy1h1nHHHHHHHF

| br—guerdien-is—-uneveileble--incompetent—indi-fierent—t-on—-hostile

4&r1nr4nur~+nﬁereeﬁe-éﬂr1anHdxnr*ﬁﬂ&h4ﬂur<ﬂﬁb¥d*e~+neeeesﬁ;-
-and--the-—-court--does-not-—eppoint-a-—guerdian-ad-l-item-—the--coure
sheli--stete-—tnr-writing—-or--or-the—recerd-the--fects--supporting
~the--court'-s--deeision—

Determination Not to Aggoigg Guardian Ad Litem

The court may determine not to appoint a guardian ad

litem when:

a) counsel has been appointed or is otherwise retained for

the child, and

b) the court finds that the interests of the child are otherwise

Erotected.
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RULE 5

Page Two

5.03

Sl04

5.05

Standards

In determining whether to appoint a guardian ad litem

the court should examine the totality of the circumstances.

These circumstances include but are not limited to: the presence

and competence of the child's parent(s), or guardian, considered

in the context of the matter, the parent or guardian's hostility

to, indifference to or interests in conflict with the interests of

the child, the child's age, maturity, intelligence, education,

experience and ability to comprehend.

Findings

A determination of the court not to appoint a guardian

ad litem after a request has been made to appoint a guardian ad

litem must be based on a finding on the record or im writing

which states the facts on which the decision was made.

Discretionary AEEointment_gf Guardian Ad Litem

In any other matter the court may appoint a guardian

ad litem on its own motion or on the motion of the child's

counsel or the county attorney when the court determines that

an appointment is in the interests of the child.
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RULE 6
RIGHT TO REMAIN SILENT

The complete rule should be stricken.
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15.01

15.02

Subd. 1

Subd. 2

RULE 15

WAIVER OF COUNSEL AND OTHER CONSTITUTIONAL RIGHTS

Applicability

Rule 15 governs the waiver in court of the right to counsel

and other constitutional rights, and the waiver of other rights

pursuant to these rules with—the-exeception—of-the-weiver—of

the-pight—to-remain—siltent-which—is—set—foreh—in-Rule-6.

Waiver of a Right te—Gounsel
—
Standards
After being advised of the right to counsel, pursuant
to Rule 4, a childy~with-the-wristen-coneusrence—on-sthe-necord
eof—she-childls-parentr-gusrrdian-or—guardian—ad-tisem may waive

the right to counsel and any othef right only if the waiver

is voluntary and intelligently made. In determining whether

a child has voluntarily and intelligently waived a the right
to—counset the court shall look at the totality of the circum-
stances. These circumstances include but are not limited

to: the presence and competence of the child's parent(s),
gqardian or guardian ad litem, and child's age, maturity,

intelligence, education, experience and ability to comprehend.

Recording -

A waiver in court of the right to counsel or any other right

shall be on the record.
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RULE 15
Page Two

Subd. 3

15+63

Subde—t

Subde-2

Renewal

After a child waives the right to counsel the child shall
be advised of the right to counsel, pursuant to Rule 4 at
the beginning of each hearing at which the child is not repre-
sented by counsel.

Watver—vf-Constcitucionat-Rights—Other—than—Right-to—€ounset

Standards

Afrer—gonferzring-with-counsely—or—after-waiving-the—siahe
to—counselyr—the-childy-with--the-writton—concurrenceo—on-she
record—ofi-the-ohildle—parenitery-guasdian—or-guardian—ad-liteny
Ray-voluntarily-and-intelligonsli-waive—any-other-constitusional
;igh;—a£§e;—beiag-£ally—andmoiieetiuoly-ia&o&med—oi-éke-;igh;
by-eounegel-e2-by-she-court-cn-he-record~

in—do&e:m&aiag—who&hsymeho-ehiié-has—voluasa;ily-aad
inselligensiy-waived-any-osher—oonesitusional-right-she-cousrs
sha&&-&oek—as~§he-;ota¥i&y—a£-she-e&ssumssaaeosv-—ﬁho;5;ci#eun-
svanses—inelude-but-are-nos~linised-so+-tha-presonce—and-compe—
tence-of-the-childls—parenslsrr-guardian-—or~guardian-ad-licen
and-their-interest-in-protociing-tho-childls—zightsy—and-she
ehildls-agey-masurityy-intolligencey-aducationy—axporioncey
and-abilisy-to-comprohend.
Recozding

A-waiver—of-any-consiibutional-right-shall-ba-on-the
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U RULE 17

INTAKE

The complete rule should be stricken.
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18.09

RULE 18
DETENTION

Timing for Rule Eighteen 18)

Rule 18.09 should be stricken.

Pid
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20.02

Subd. 1

Subd. 2

" RULE 20

ARRAIGNMENT

Timing
Child in Custody

The child in custody shall be arraigned within five (5)
days of beiﬁg taken into custody. A child in custody may
be arraigned at a detention hearing. The child has the right

to have a copy of the petition for twenty-four (24) hours

three-{3J)-days before being arraigned.

Child Not in Custody

The child not in custody shall be arraigned within twenty
(20) days after the child has been served with the petitiom.
The child has the right to have a copy of the petition

for twenty-four (24) hours <hree-£3)-dayé before being arraigned.
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21.03

Subd. 1

RULE 21

ADMISSION OR DENIAL
Admission

Questioning of Child and Child's Parent(s) or Guardian

Before accepting an admission by the child the court
shall determine whether the child and-the—chtid+s—parentts>
or-guardian understands zll applicable rights. fhe court
shall on the record, or by written document signed by the
child and child's counsel, if any, and-the—chtid*s—parenttsy

or-guardian—filed-with—the—ceusty determine the following:

a)

if-presenty understands:

b)

constitutes the act which is admitted, and

c)

and

whether the child amd-the-ehildle~parentl{sr-or-guandiany

i) the nature of the offense alleged, and

ii) the right to a trial, and

iii) the presumption of innocence until the state
proves the allegations beyond a reasonable doubt, and
iv) the right to remain silent, and

v) the right to testify on the child's own behalf,
and

vi) the right to confront witnesses against oneself,
and

vii) the rights to subpoena witnesses, and

whether the child understands that the child's behavior

whether the child makes any claim of innocence,
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RULE 21 . .

Page Two

d) whether the plea is made freely, under no threats

or promises, and

e) in a delinquency matter, whether.the child understands:
i) the possible effect a finding that the allegations
of delinquency are proved or an adjudication of
delinquency may have on a decision to refer the
child for prosecution as an adult, and
ii) where applicable, the possible effect an adjudica-~

tion of delinquency has on sentencing in adult court.
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22.02

RULE 22
SETTLEMENT DISCUSSIONS
Procedure

The county attorney may enter into settlement discussions
and reach a settlement agreement with the child only through
the child's counsel and may n&t enter into settlement discussions
with a child not represented by counsel unless the parent(s),

er guardian, or guardian ad litem are present with the child.

The child's counsel, or if the child is without counsel,

the child's guardian ad litem may make a settlement agreement

but only with the consent of the child and shall ensure that
the decision to enter into a settlement agreement is made
by the child.

The court shall require disclosure of any settlement

‘agreement in advance of an admission of the allegations of

the petition. When the child enters an admission, the court
shall reject or accept the admission on the terms of the settle-
ment agreement. The court may postpone its acceptance or
rejection until it has received a pre-disposition repo}t.

1f the court rejects the settlement agreement, it shall advise
the child, child's counsel, child's parent(s) or guardian,

and guardian ad litem and the county attorney of this deécision

on the record and shall call upon the child to either affirm

or withdraw the admission.




RULE 22
Page Two

22.05

Settlement Agreement Not to Include Disposition Recommendation

Settlement agreements shall not include binding recommenda-

tions as to disposition unless premitted by court rule.
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("J RULE 24

DISCOVERY ' -

24.01 Disclosure by County Attcrney

Subd. 1 Disclosure by County Attcrney Without Order of the Court

Without order of the court following the filing of a
petition, the county attcrney upon request for disclosure
by the child's counsel shall within five (5) days of the receipt

of the request, or at a different time as designated by local

court rule, make the following disclosures.

24.02 Disclosure by Child

Subd. 1 Information Subject to Discovery Without Order of Court

Without order of the court, following the filing of a
(,j petition, the child's counsel on request of the county attorney,

shall, within five (5) days of the receipt of the request,

or at a different time as designated by local court rule,

make the following disclosures.

24.04 Depositions
Rule 24.04 should be stricken.
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30.03

Subd.

5

RULE 30

 DISPOSITION

Pre-Disposition Reports

Discussion of Contents of Reports

The person preparing the pre-disposition report shall
discuss the contents of the report with the child and the

parent(s) and guardian of the child upon their request unless

the child's counsel or counsel for the parent(s) and guardian
of the child objects on the record or in a written statement
filed with the court to a complete discussion of the report

with their client.
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32.05

Subd. 2

RULE 32

REFERENCE OF DELINQUENCY MATTERS

Necessary Finding

Clear and Convincing

The county attorney shall demonstrate by clear and convincing
evidence, that the child is not suitable for treatment or that
the public safety is not served under the provisions of the laws
relating to juvenile courts.
If-g-prima-facie-demonstretion-pursuant—teo-Minnv-SEat+—260+1255
Subd~-3-has-not-been-established-eor-has-been-rebutted-by-significant
evidencey-the-courty-in-making-its-determination-as-to-whethexr
Qhe-eouney—aeaesney—has-demensszaeed—by—elea;—and—eonyieing-auidenee
that-the-child-not-suitable-for-treatment-or-that-the-publie
safety-is~not-served-under-the-provisions-of-the-laws—relating
59~§uvenile—eeu§esT—shall—eenside;—ehe-eeéaliEy—eﬁ;ehe—eigeumseaneesv
This-totality-ef-the-cirecumstances-may~include-but-is-—not-limited
te+
La)--the-seriousness-of-the-cffense-in-terms-of-community
protectiony
{b)--The-circumstances—surrounding-the-offensey
4e)——wheéhe5—§he—e££ease—was—eemmieeeé;éa-aa—agg#essivey
vielenty-premeditated-er-willful-mannery
4d;-—wheehes—&he—e££ense—wes—éé5ee&eé-agaéase-pesseas—e?
prepertyy—the-greater-weight-being-given—to-an-offense-against
pe%sensy—espeeially—ié—pe;seaal—iajufy—sesulEedT

" {e)--the-reasonably-foreseeable-consequences—of-the-acty
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RULE 32
Page Two

(f?-—the—absence—of—adequate-protective—and—security-faci%ities
avaitable~to-the-juventie—treatment-systemsy
£gr——the-sophisticatton-and-maturity-of-the-chitd-as—determined
by—eeaside;asiea—e£-ehe-ehéléis—heme}—eavireamen&el-siEuaeieny
eme&iené}—aé&i&ude—and-pa&Eefn—eﬁ—LivingT
4;)—-Ehe—feeesd—and—pfev{eus—hiseesy—eé—eye—ehiidy
£i)--whether-the-ehild-acted-with-particular-cruelty-or
disregard-for-the-life-cr-safety-of-anothery-and
L43--whether-the-offense-involved-a-high-degree-of-sophisti-

cation-er-planning-by-the-child~
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34.02

Subd. 2

RULE 34

RECORDS

Availability of Juvenile Court Records

No Order Required

(C) County Attorney

Juvenile court records shall be available for inspec-
tion, release to and copying by the county attorney without

a court order until a child is 19 years of "age or the

record is expunged, whichever is first. However;—tf

the-matter-has-not—hed-court—action-taken-on-it—for-over—
ene—{ij-years-the-court-mey-require—an—ex-parte—showing
by-the—county-attorney-that—inspectiony-retesse~or-copying
- of-the—court—recorde-—ts—necessary-end—in-the—best—interese
of-the-chitdy—the-publtic—safetys—or-the—funesioning-of

the—juvenile-cours—systems
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38.02

RULE 38

REFEREE

Objection to Assignment of Referee

The county attorney and counsel for those persons who
have the right to participate may object to a referee presiding

at a contested trial, hearing, motion or petition. This objection

shall be in writing and filed with the court within three

(3) days after being informed that the matter is to be heard

be a referee or the right to object is waived. The court

may permit the filing of a written objection at any time.

After the filing of an objection, a judge shall hear any motion

and shall preside at any hearing.
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RULE 41
GUARDIAN AD LITEM

41.01 Appointment of Guardian Ad Litem

The court shall appoint a guardian ad litem, except as

provided by Rule 41.02, to protect the interest of the child

when it appears, at any state of the proceedings, that the
child is without parent or guardian, or that considered in
the context of the matter, the parent or guardian is unavailable,
incompetent, indifferent to, hostile to, or has interests
in conflict with the child's interests.
#f-at-any-state-of-the-proceedings—eny-persen—sugsests
to-the-eourt-that-the-ehild-is-witheut-a-parent-er-guardian
er—eonsidered—in—the-centent-of-the-matter—the-childls—parens
eE-guardian-is—-unaveilabley-incompetenty-indifferent-toy-hostile
teo—or—had-interests—in-eonfliet-with-the-ehildls-interests
and-the-eourt-dees-net—appeint—a—guardien—ad-litemy—the-courst
shali-state-in-weiting-or-en-the-reecord-the-feets—suppesrting
the-eouxtlis—deeisieny

41.02 Determination Not to Appoint Guardian Ad Litem for the Child
1

The court may determine not to appoint a guardian ad

litem for the child when:

a) counsel has been azppointed or is otherwise retained

for the child, and

b) the court finds on facts submitted on the record

that the interests of the child are otherwise protected.
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‘RULE 41
Page Two

4103

41.04

41.05

41.06

Standards

PR ———

In determining whether or not to appoint a guardian ad

litem for the child the court should examine the totality

of the circumstances. These circumstances considered in the

context of the matter include but are not limited to: the

presence and competence of the child's parent(s) or guardian

considered in the context of the matter, the parent or guardian's

hostitility to, indifference to 'or interests in conflict with the

interests of the child, the child's age, maturity, intelligence,

eduction, experience and ability to comprehend.

Guardian For More Than One Child

A person may be a guardian ad litem for more than one child
in a hearing.

Guardian Ad Litem Not Counsel for Child

When the court appoints a guardian ad litem, the guardian
ad litem shall not be the child's counsel.

Guardian Ad Litem for Parent

The court shall appoint a guardian ad litem for the parent
of a child who is the subject of a juvenile protection matter
when:

a)  the parent is eighteen (18) years of age or older

‘and is incompetent so as to be unable to assist counsel

in the matter or understand the nature of the'prqceedings,

or

b) it appears at any state of the proceedings that

the child's parent is under eighteen (18) years of age and is

without a parent or guardian, or that considered in the

context of the matter, the parent or guardian is unavailable,
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RULE 41

Page Three . .

41.07

incompetent, indifferent to, hostile to, or has interests
in conflict with the interests of the minor parent.
Findings

A determination of the court not to appoint a guardian

ad litem after a request has been made to appoint a guardian

ad litem must be based on a finding on the record or in writing

which states the facts on which the decision was made.
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RULE 54
FIRST APPEARANCE

54.02 Timing

Subd. 3 Possession of Petition

The child and the child's parent(s) and guardian, their
counsel and guardian ad litem have the right to have a copy

of the petition for twenty-four (24) hours shree—(33-days

before a first appearance.
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64.02

Subd. 2

RULE 64

RECORDS

Availability of Juvenile Court Records

No Order Required

(C) County Attormey

Juvenile court records shall be available for inspection,

copying or release to the county attorney without a court

order until the child is 19 years of age or the record is

expunged, whichever is first. Hewevers—if-—the-matter—has

nee-haé~eeure—aet§en—eaken-en—%t—fer-ever-one-é%)—year7—che
eoart—may-requére-an—ex-parﬂe-shewéag—by-ehe-eoaney;aeterney-
ghat—inspection-or-copying-vf-the-court-records—is—necessary
and—in-the—best—interest—of-the—chitds-publiic—saferys-or-the

funettoning-—of-the—juvenite-coure—systems
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PA OFFICE OF THE PUBLIC DEFENDER
C2200 Government Center
Minneapolis, Minnesota 55487
HENNEPIN | 612) 348-7530

William R. Kennedy, Chief Public Defender SUPRENIE COURT
~ October 29, 1982 o
MOV 11982
Minnesota Supreme Court JOHN McCARTHY
State Capitol CLERK

St. Paul, Minnesota 55155

Re: Proposed Jduvenile Court Rules

Dear Justices:

My staff and I have examined and discussed both the proposed rules and the
minority reports by Mr. Robert Scott. We wish to register our opinion and
concern about three areas of the Rules.

First, we are convinced that the majority version of Rule 6 regarding admissi-
bility of confessions, should be adopted. In practice, the interrogation of

a juvenile suspect by a trained, experienced police investigator tends to be
very frightening for the juvenile under the best of circumstances. There is
the potential in these encounters for serious abuses of the suspect's basic
rights.

Especially as the consequences for juvenile misbehavior grow increasingly severe,
we feel it is appropriate to ensure the presence of a sympathetic adult in
custodial interrogation. For us the issue is not one of administrative convenience
or efficiency, it is a question of what the quality of justice is going to be

for young people in this state. We strongly support the proposed Rule 6.

Secondly, we can see no basis for the distinction between detained and non-
detained juveniles regarding the requirement of a probable cause statement in
the petition. We would urge the Court to amend Rule 19.03 to require that all
delinquency petitions contain a probable cause statement.

Thirdly, while Rule 4 sets out the right to counsel and to appointment of counsel,
we are concerned that Rule 15.02 regarding waiver of right to counsel, affectively
takes that right away. The Taw presently gives both juveniles and adults the
right to appointment of counsel if financial criteria are met. However, the
practice differs greatly from that.

In Hennepin County District Court, adults are, as a practical matter, not allowed
to enter a plea or proceed without a Tawyer. However, in the Juvenile Division

of the District Court, between 30% and 40% of those juveniles charged with felonies
are allowed to enter pleas without advice of counsel.

HENNEPIN COUNTY

an equal opportunity employer
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- "Minnesota Supreme Court -2 - October 29, 1982

V4

We suggest to the Court that Rule 15.02 be deleted and that Rule 4 be amended
to adopt the language of Rule 5.02 of the Rules of Criminal Procedure regarding
Appointment of Counsel.

Please consider this a request for time to address the court by one of our
attorneys who is experienced in the realities of juvenile court practice in
Hennepin County.

Sincerely,

() lleu P

William R. Kenned
Chief Public Defender

WRK/ jec o .o

- -~'m Q/u/:; A t&y fésuvuov
A - /“"C"*xwug
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)] OFFICE OF THE PUBLIC DEFENDER
C2200 Government Center
Minneapolis, Minnesota 55487

HENNEPIN

(612) 348-7530

William R. Kenned‘y, Chief Public Defender
RIGHT TO COUNSEL

The Hennepin County Public Defender's Office recommends that the

Proposed Rule 15.02, regarding waiver of the right to counsel, be de-
leted and that Proposed Rule 4, regarding right to counsel, be amended

by adopting the language of Rule 5.02 of the Rules of Criminal Procedure.

RULES OF CRIMINAL PROCEDURE

Rule 5.02. Appointment of Counsel

Subd. 1. Felonies and Gross Misdemeanors, If
the defendant is not represented by counsel and is
financially unable to afford counsel, the judge or
judicial officer shall appoint counsel for him.

Subd. 2. Misdemeanors. Unless the defendant
charged with a misdemeanor punishable upon con-
viction by incarceration voluntarily waives counse! in
writing or on the record, the court shall appoint
counsel for him if he appears without counsel and is
financially unable to afford counsel. The court shall
not accept the waiver unless the court is satisfied
that it is voluntary and has been made by the
defendant with full knowledge and understanding of
his rights. If the court is not so satisfied, it shall not
proceed until the defendant is provided with counsel
either of his own choosing or by assignment.

Notwithstanding the waiver, the court may desig-
nate counsel to be available to assist a defendant
who cannot afford counsel and to consult with him
at all stages of the proceedings.

A defendant who proceeds at the arraignment

. without counsel does not waive his future right to

counsel and the court must inform him that he

- continues to have that right at all stages of the

proceeding. Provided that for misdemeanor of-
fenses not punishable upon conviction by incarcera-
tion, the court may appoint an attorney for a de-
fendant financially unable to afford counsel when
requested by the defendant or interested counsel or
when such appointment appears advisable to the

__Court in the interests of justice to the parties.

Subd. 3. Standard of Indigency. A defendant is
financially unable to obtain counsel if he !s fina'ncial—
ly unable to obtain adequate representation without
substantial hardship for himself or his family.

Subd. 4. Financial Inquiry. An inquiry to de-
termine financial eligibility of a defendant for the
appointment of counsel shall be made whenever

possible prior to the court appearance and by such

persons as the court may direct. This inquiry may
be combined with the pre-release investigation pro-
vided for in Rule 6.02, subd. 3.

Subd. 5. Partial Eligibility and Reimbursement.
The ability to pay part of the cost of adequate
representation at any time while the charges are
pending against a defendant shall not preclude the
appointment of counsel for the defendant. The
court may require a defendant, to the extent of his
ability, to ‘compensate the governmental unit
charged with paying the expense of appointed coun-
sel,

(Amended March 31, 1977, effective July 1, 1977,

——

HENNEPIN COUNTY

an equal opportunity employer
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) OFFICE OF THE PUBLI
C2200 Government
Minneapolis, Minnesc
HENNEPIN | ¢612) 348-7530

William R. Kennedy, Chief B

November 3, 1982

Mr. John McCarthy, Clerk
Minnesota Supreme Court
State Capitol

St. Paul, Minnesota 55155

Dear Mr. McCarthy:

It is my understanding that our offic
to speak to the Court regarding the P
Juvenile Court on Tuesday, November 1
Lane Ayres, who is an attorney on my

this office and is authorized to repr
the proposed rules. Mr. Ayres commen
raised in our letter of October 29, 1

Sincerely,

C/b)4>élﬁagﬂﬂp
WiTliam R. Kenfhedy
Chief Public Defender
:jec

cc: Lane Ayres

¥

C DEFENDER S
CQHTQI’ \\%vx : ', |
Sta 55487 B

ublic Defender

A -1

e has been provided an opportunity
roposed Rules of Procedure for

6, 1982. Please be advised that
staff, will appear on behalf of
esent this office's positions on
ts will focus on those issues

082.

HENNEPIN COUNTY

an equal opportunity employer




SUPREME COURT

‘ Co FILED

NOV 11982
STATE OF MINNESOTA
In SUPREME COURT JOHN g’l‘CRCARTHY
- ERK
In re: Proposed Rules of Procedure :
For Juvenile Court PETITION /A. - /L

Please consider the following attached changes and additions to the proposed
Juvenile Protection Rules, dated July 20, 1982. These changes and additions are

grouped for convenience as follows:

Part I - DISCUSSION OF RECOMMENDED CHANGES AND ADDITIONS

Section 1 - Changes dealing with Time provisions. p.1
Section 2 - Changes dealing with Expense provisions p.2
Section 3 - Other changes and additions substantially

affecting the process of litigation p.3-5

Section 4 Drafting changes and typegraphical errors p.6,7

]

Part II - ADDITIONAL RULES AND' REVISIONS TO PROPOSED RULES IN
NUMERICAL SEQUENCE

Section 1 - Additional Rules p.8,9
A Section 2 - Revisions to Proposed Rules, in Numerical
Sequence p.9

This is also my notification that I desire to be heard on the proposed

Rules on November 16, 1982.

Dated: November 1, 1982 % 2; 2;

William Hershleder

/// Assistant County Attorney
2000 A Government Center
Minneapolis, MN 55487
Telephone: (612)348-6388

J~ - CopgFe 2eak Solie




Part 1 - Section 1 Changes dealing with Time provisions

1. Rule 44.02, Subd. 7(A) and 54.02, Subd.3

The three-day period of time should be changed to 24 houré for non-
parental termination matters to be consistent with Minn. Stat. §260.141.
Providing for a three-day time period inéreases the risk to the children
being pressured by parents or removed from the jurisdiction of the court.

2. Rule 59.02, Subd.2

Examples of good cause should be given: i.e., ability of court to schedule
the métter, time requirements for discovery (especially psychological evalu-
ations), and if waived by parents.
3. Rule 60.02
A provision should be added to provide that the motion for amended findings
shall not be made any later than the period for a motion for a new trial, as
in the case of civil actions.
4, Rule 61.01
The following should be added: The Court may make an adjudication immedi-
ately after the admissions are accepted or the allegations to the petition are

proved, pursuant to Rule 55 or Rule 59.




Part I =~ Section 2 (Changes dealing with Expense Provisions

Rule 46.03, dealing with providing transcripts, Rule 48.02, dealing with fees
and mileage of wiﬁnesses, Rule 57.07, dealing with discovery expenses and
Rule_63.01. Subd.2D, dealing with appeal costs, state that these costs shall
be at public expense, generally available to all participants if the parti-
cipants cannot pay.

Such expenses could become a drain on the county welfare departments, and
accordingly such costs at public expense should not be committed until approved

by the court upon motion, pursuant te Rule 49,




Part I - Section 3 Changes and additions which substantially affect the process

b.

of litigation

Rule 38.04 - Review of Referee's Decision

Subd.5 ~ A judge's re#iew of a referee decision, after a trial, should
be made only upon the verbatim record and not de novo, unless it is a Motion
for a new trial, pursuant to Rule 60.01, which specifies the grounds for a
new trial. Permitting de novo review is, in effect, permitting a new trial
without good cause and would reward inadequate preparation.

Rule 39.02 - Right of Parent(s) and Guardian - and

Rule 40.01 - Right of Child and Parents to Separate Counsel

A parent should only be permitted to continue to participate, and obtain
counsel, beyond the first appearance if the parent is one of record on the
birth certificate, has been adjudicated as such, or acknowledges paternity
on the record at the ju&enile court hearing. (Notices, per Rule 44, would
still be sent to alleged parents for the first appearance).

Rule 44.02, Subd.8 - Proof of Service

An affidavit, rather than a written statement, should constitute proof of
service.

Rule 54.01 (First Appearance) - Genefal;y - and
Rule 55.01 (Admission or Denial) - Generally

A child should not be required to admit or deny allegations, because he
is not the respondent. The parents are the only respondents in a dependency/
neglect petition.

Discovery Rules

Rule 57.02 - Methods of Discovery

Interrogatories, pursuant to the court rules, should be permitted, since

they could eliminate the need for oral depositions.

Rule 57.10, Subd.3 - Add

(¢) to answer an interrogatory.




6. Rule 59.04 - Evidence (at trial)

The writer requests that the following sentence be added: "Howeﬁer, state=-
ments of very young children will be received in evideﬁce even though such
statements constitute hearsay where, in the court's discretion, causing the
children to testify would be more traumatic to the child than beneficial to

justice.”" This is the practice in Hennepin County.

7. Rule 60.01, Subd. 1 ~ Grounds (new trial) - add after the final sentence:

"Where no additional testimony is taken, findings of fact shall not be set
aside unless clearly erroneous and due regard shall be given to the opportunity
of the trial court to judge the credibility of the witnesses.'" This language

is adopted from Rule 52.01 of the Minnesota Rules of Civil Procedure.

8. Additional Rules

Rules should be provided for the following occurrences.

a. Default - The writer proposes a rule containing appropriate wording
from Rule 55 of the Minnesota Rules of Civil Procedure. See Part II, for
those situations in which a respondent party does not appear at any hearing,
either himself/herself or through counsel.

b. Restraining Order ~ The writer proposes a rule containing appropri-

ate wording from Minnesota Rules of Civil Procedure, Rule 65, to exclude an
abusive parent from a dwelling where abused children reside, in accordance

with Minn. Stat. §260.255(1). See Part II for proposed rule.

(1) 260.255 JURISDICITION OVER PERSONS CONTRAIBUTING TO DELINQUENCY OR NEGLECT:
COURT ORDERS.

Subdivision 1. The juvenile court has jurisdiction over persons contri-
buting to the delinquency or neglect of a child under the provisions of sub-
divisions 2 or 3.

Subd. 2. If, in the hearing of a case of a child alleged to be delinquent
or neglected, it appears by a fair preponderance of the evidence that any
person has violated the provisions of Section 260.315, the court may make any
of the following orders: (continued next page)




(a) Restrain the person from any further act or ommission in violation
of Section 260.315; or

(b) Prohibit the person from associating or communicating in any man-
ner with the child; or

(¢) Provide for the maintenance or care of the child, if the person

is responsible for such, arnd direct when, how, and where money for such

maintenance or care shall be paid.

Subd. 3. Before making any order under subdivision 2 the court shall
issue an order to show cause, either upon its own motion or upon a verified
petition, specifying the charges made against the person and fixing the time
and place of the hearing. The order to show cause shall be served personally

and shall be heard in the same manner as provided in other cases in the juvenile

court.
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Part I - Section 4 Drafting changes and typegraphical errors.

1.

6.

Rule 38.04, Subd. 2 - Filing (Raview)

Reference to Rule 46 should be to Rule 45

Rule 39.05 - Petitioner

Reference to Rule 43.03 should be to Rule 42.03

Rule 44.01, Subd.l - Notice

A notice need not always be a document by the court. Notices of subse-
quent hearings could be made by counsel, rather than by the court.

Rule 44.02, Subd. 3B - Minimum Required Initial Service

Reference to Rule 44.01, Subd. 3A should be to Rule 44.02, Subd. 3A

Rule 44.03 - Content of Summons or Notice

Rule 45 - Copies of Orders

Under (a) delete '"necessary to provide notice required by Rule 44.02"

since 44.02 does not state what is required to provide notice.

The two paragraphs are contradictory. (see Part II for suggested wording).

Rule 53.03, Subd. 1 -~ Petition with Probable Cause.

Reference to Rule 54.02 should be to Rule 53.02. It is also suggested
for clarity that the Petition with Probable Cause be renamed Petition for
Immediate Custody.

Rule 57.09 - Deposition

Subdivisions 1 and 6 A partially duplicate each other. Moreover, the
heading for Subdivision 6 is misleading 1n indicating that the use of depo-
sition is for unavailable witnesses only, whereas in fact clause (e), which
is adopted from the Civil Rules, applies whether or not a witness is avail-
able. Moreover, there is a repetition, in Subdivision 6 B , of the state-

ment that deposition may not be used if the absence of a witness was procured




10.

11.

12.

13.

by the person offering the deposition.

Rule 57.10, Subd. 1 -~ Compelling Discovery

An application for an order to compel a deposition, where a deponent fails
to answer a question or to appear, is unnecessary, since the proposed Juvenile
Protection Rules already require a prior court order for deposition, pursuant
to Rule 57.09, Subd. 1. (This is unlike the rule in civil matters where no
prior court order is required). (Rule 57.10Q, Subd. 4 - Order - adequately
provides for sanctions).

Rule 60.01, Subd. 4 - Time for Serving Affidavits (new trial)

Change "county attorney" to "any person who has a right to participate,
pursuant to Rule 39, or that person's counsel."

Rule 62.03, Subd. 4 - PreDisposition Reports - Discussion of Contents of
Reports.

As it reads, this rule would prevent discussion of a report's contents if
a child is unable to understand a report's contents.

Rule 62.04, Subd. 1 - Hearing Procedure

Disposition hearings could be held immediately after the adjudication
(Rule 61), rather than after the hearing at which allegations are admitted or
proved. (Rules 55.03 and 59)

Rule 62.06, Subd. 2 - Hearing-Informal Review

Reference to Rule 55 should be to Rule 44.

-6~




Part II - Section 1 - Additional Rules

1. RULE DEFAULT

Rule  .01l. Judgment
" When a party against whom a petitlon has been brought has failed to
appear at a hearing or otherwise defend as permitted by these rules or
by statute, judgment by default shall be entered against him as follows:

(1) The party entitled to a judgment by default shall apply to the court
therefor. 1If a party against whom judgment is sought has appeared in the
action, he shall be served with written notice of the application for
judgment at least three days prior to the hearing on such application.

If the action be one for the recovery of money only, the court shall as-
certain, by a reference or otherwise, the amount to which the plaintiff
is entitled, and order judgment therefor.

(2) If other relief than the recovery of money be demanded and the taking
of an account, or the proof of any fact, be necessary to enable the court
to give judgment, it may take or hear the same or order a reference for
that purpose, and order judgment accordingly.

Rule .02, Evidence
The court may admit any evidence except privileged communicatioms, in-
cluding reliable hearsay and opinion evidence that is relevant.

Rule  .03. Demand for Judgment
" A judgment by default shall not be different in klnd from or exceed
the remedy prayed for in the demand for judgment.




2. RULE __ RESTRAINING ORDER (Pursuant to Minn. Stat. §260.255)

.01 Temporary Restraining Order; Notice; Hearing; Duration

A temporary restraining order may be granted without written or oral
notice to the adverse party or his attorney only if (a) it clearly appears
from specific facts shown by affidavit or by the verified complaint that
immediate risk or danger may occur to the children who are the subject
matter of petitiom, pursuant to Rule 53, before the adverse party or his
attorney can be heard in opposition, and (b) the applicant's attorney
states to the court in writing the efforts, if any, which have been made
to give notice or the reasons supporting his claim that notice should not
be required. 1In the event that a temporary restraining order is based
upon any affidavit, a copy of such affidavit must be served with the
temporary restraining order. In case a temporary restraining order is
granted without notice, the motion for a temporary injunction shall be
set down for hearing at the earliest practicable time; and when the motion
comes on for hearing the party who obtained the temporary restraining order
shall proceed with the application for a temporary injunction, and, if he
does not do so, the court shall dissolve the temporary restraining order.
On written or oral notice to the party who obtained the ex parte temporary
restraining order, the adverse party may appear and move its dissolution
or modification, and in that event the court shall proceed to hear and
determine such motion as expeditiously as the ends of justice require.

.02 Temporary Injunction
T (1) No temporary injunction shall be granted without notice of motion
or an order to show cause to the adverse party.

(2) A temporary injunction may be granted if by affidavit, deposition
testimony, or oral testimony in court, it appears that sufficient grounds
exist therefor.

(3) Before or after the commencement of the hearing of a motion for a
temporary injunction, the court may order the trial of the action on the
merits, pursuant to Rule 59, to be advanced and consolidated with the hear-
ing on the motion. Even when this consolidation is not ordered, any evidence
received upon a motion for a temporary injunction which would be admissible
upon the trial on the merits becomes part of the record on the trial and need
not be repeated upon the trial.




Part II - Section 2 - Revised Proposed Rules

Rule 38.04. Review

Subd. 2 Filing. A motion for a review by a judge must be filed with the
court within ten (10) days after the referee's findings and recommendations
have been provided, pursuant to Rule 46 45.

Subd. 5 Procedure. A review by a judge may be on the verbatim recording
made pursuant to Rule 46, er-mey-be-de-meve-in-whole-or-in-pare.

Rule 39.02. Right of Parent(s) and Guardian

The parent(s) and guardian of a child who is the subject of a petition
have the right to participate in all hearings on a petition unless excluded
from the hearing pursuant to Rule 42.03. When excluded from the hearing the
excluded person has the right to participate through their counsel. A
parent is a person whose name appears on a birth certificaté, who has been
adjudicated as a parent, or who acknowledges parentage by affidavit or om
the record at a juvénile court hearing.

Rule 39.05. Petitioner

When a petition has been drafted and filed by counsel other than the county
attorney pursuant to Rule 53.01, the court may permit the petitioner to parti-
cipate in all hearings unless excluded pursuant to Rule 43:83 42.03. When
excluded from the hearing the excluded person has the right to participate
through their counsel.

Rule 40.01. Right of Child and Parent(s) to Separate Counsel
Subd. 1. Generally. The child has the right to be represented by an
attorney who shall act as the child's counsel and who shall not be counsel

for the parent(s) or guardian.

The parent(s) and guardian of the child have the right to.be represented
by an attorney who shall act as their counsel.

A person who claims to be a parent but does not satisfy the requirements
of Rule 39.02 has a right to counsel at a first appearance, only.

Rule 44.01. Notice, Summons, Court Orders

Subd. 1. ©Notice. A notice is a document which provides the information
required by Rule 44.03.

Rule 44.02. Procedure
Subd. 3. Minimum Required Initial Service.

(A) Child and Person(s) with Custody or Control. The court shall
issue and cause a summons to be served by personal service to the person(s)




with custody or control of the child and to the child who has reached
twelve (12) years of age.

(B) Child's Counsel, County Attormey, Parent(s), Guardian, Custodian
and Spouse and Their Counsel. The court, unless it finds that notice
would be ineffectual and it would be in the interest of the child to
proceed without notice, shall issue and cause notice to be served to the
persons with the right to participate and the child's custodian not served
pursuant to Rule &&4+8%5-Subd<--3€A}> Rule 44.02, Subd. 3(A), their counsel
and guardian ad litem, the child's spouse and the county attorney.

Subd. 7. Timing

(A) Juvenile Protection Matters Except Termination of Parental Rights
Matters. Summons or notice by personal service and summons or notice by
mail shall be served on the person to whom it is directed sufficiently in
advance of the hearing to which it relates to afford the person a reason-
able opportunity to prepare for the hearing. At the request of counsel
the hearing shall not be held at the scheduled time if the summons or
notice has been served less than shree-{3)}-deys 24 hours before the hearing.

If personal service is made outside the state, it shall be made at
least five (5) days before the date fixed for the hearing to which the
summons or notice relates. '

If service is made by mail a copy of the summons or notice shall be
sent at least five (5) days before the time of the hearing of fifteen (153)
days before the hearing if mailed to addresses outside the state.

Subd. 8. Proof of Service

(A) Personal Service. On or before the date set for appearance, the
person who served a summons or notice by personal service shall file &
writeen-stetement an affidavit with the court showing:

(i) that the summons or notice was served, and
(ii) the person on whom the summons or notice was served, and
(iii) the date and place of service.

(B) Service by Mail. On or before the date set for appearance, the
person who served a summons or notice by mail shall file e-written-seate-
memt an affidavit with the court showing:

(1) the name of the person to whom the summons or notice was
mailed, and
(ii) the date the summons or notice was mailed, and
(iii) whether the summons or notice was sent by certified mail.
Rule 44.03. Content of Summons or Notice

Any summons or notice shall corntain or have attached:

~10-




(a) a copy of the petition, court order, motion,

APy LBL LUE PELLLIVL, LLLRLL LILLCL 3 SaetacqaViLL VL QLULICL

legal documents, not previously provided, neeessary—te—prev&ée—neeiee
reguired-by-Rute-Lb-02. and
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(b) a statement of the time and place of the hearing, and

{(¢) a statement describing the purpose of the hearing and the possible
consequence of the hearing that custody of the child may be removed from
the parent(s) or legal custodian and placed with another, and

(d) a statement of rights =xplaining the right to counsel, and
£ =\ - e e A s o A dmle a2
(&) a statement tnat:
£33\ serm v dolen EadTeswm ba aamrem o aae fam e e e oy A AF e e o
\L/ even WJ.LU. Ladillc LY apptal .Lll. LSOPULIDT LU LLLC LLUL.LL.C Vi OULLUHULLD
the hearing may still be conducted and appropriate relief granted
on the petition, and
(ii) further information concerning the date and place of subsequent
hearings, if any, may be obtained from the court by a request in
writine. and
iting, and
(£) such other matters as the court may direct

Court orders shall be stated on the record at the hearing or a copy of the
written order shall be mailed to persons who have the right to participate,
their counsel, theilr guardian ad litem amd., the county attorney who are present

at the hearing to which the order relates, and to such other persons as the
court may direct.

coptes of court orders shall be sent o the persens whe have she wight o
perticipate, their cousel and guardian ad Iitem and the eeunty astevmey whe

request sueh a ecopy in writing er or the veeeord and teo sueh ethes persens as
the eourt may dimeet,

Rule 46.03. Expense

If counsel for any person with the right to participate applies to the
court for a transcript of all or part of a hearing for an authorized use,
pursuant to Rule 46.02 and that person is unable to pay the preparation cost
of the transcript, the court shaii may direct the preparation and dellvery of
the transcript to that person's counsel at public expense, in whole or in
part, depending on the ability of the person to pay. The court may so order,
after a hearing upon a motion pursuant to Rule 49, if good cause exists.

The fees and mileage of witnesses shall be paid by public funds if the
subpoena is issued by the court on its own motion or at the request of the
county attorney.

If a subpoena is issued at the request of counsel for a person who has
the right to participate, and that person is unable to pay the fees and

~11-




mileage of witnesses, these costs sheali may be paid at public expense upon
order of the court, in whole or in part, depending on the ability of that
person to pay. The court may so order, after a hearing upon a motion, pur-
suant to Rule 49, if good cause exists.

All other fees shall be paid by the requesting person'unless otherwise
ordered by the court.

Rule 53.03. Petition wiek Prebable-Sawse for Immediate Custody

Subd. 1. When Required. In addition to the content requirements of
Rule 54+62 53.02, a petition with orobable cause shall be filed with the
court: :

(a) before the court may issue an order pursuant to Rule 51.01,
Subd. 1, or '

(b) before a placement hearing is held for a child taken into custody
without an order.

Rule 54.01. Generally

First appearance is a hearing at which the ehild amé the child's parent(s)
and guardian shall be required to admit or deny the allegations of the petition.

Rule 54.02. )

Subd. 3. Possession of Petition. The child and the child's parent (s)
and guardian, their counsel and guardian ad litem have the right to have a
copy of the petition for thmee £3)-days 24 hours before a first appearance,
in juvenile protection matters which are not for termination of parental

rights.
Rule 55.01. Generally

The ekiid amd the child's parent(s) and guardian may admit or deny the al-
legations of the petition or remain silent. If either the ehéid or &he child's
parent(s) and guardian who are present at the hearing deny the allegations of
the petition, remain silent or if the court refuses to accept an admission,
the court shall enter a denial of the petition on the record.

Rule 57.02. Methods of Discovery
A participant may obtain discovery by interrogatories, depositions upon oral
examination, inspection of documents or other tangible things, physical and

mental examinations and disclosure of information within the scope of this rule,

Unless the court orders otherwise, the frequency and sequence of discovery
methods are not limited.

The discovery procedures provided for by this rule do not exclude other
lawful methods for obtaining evidernce.
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Rule 57.07. Expenses

The costs of discovery shall be at the expense of the requesting parti-
cipant. However, when the participant is unable to afford the costs of dis-
covery, the costs shall be at public expense in whole or in part depending
on the ability of the participant to pay. The court may so order, after a
hearing upon a motion, pursuant to Rule 49, if good cause exists for such

discovery.
Rule 57.09, Depositions

Subd. 1. Generally. Following the initial appearance, any participant
may take the testimony of any other person or participant by deposition upon
oral examination when there is a reasonable probability that the testimony
of a prospective witness will be used at a hearing, amé+ under any of the
conditions specified in Rule 57.09, Subd. 6.

{a)y-there~ta-g-reasenable—probability-ehat-ehe-witness-witi-be
unable-to-be-pregent-on—to-tesiify-at-the-hearing-beecsuse-of-the
witnesslo-enisting-physical-os-mental-ilinesss-infirmity-on~deathy-or

{by-ehe-pareicipant-taking -the-deposition-cannet-procure-the-attend-
anee-of-the-witness-at-a-hearing-by-a-subpeenar-ordesr-of-the-count-or
othens~reasonable-mesnsy—or

ter-there~ta-a-gtipulation-by-counsel,

The court may order that the testimony of a person may be taken by oral
deposition upon motion pursuant to Rule 49 and a showing that the informa-
tion sought cannot be obtained by other means.

Attendance of witnesses at oral deposition may be compelled by subpoena
as provided by Rule 48.

-

Subd. 6. Use of Deposition.

(A) Umavaitebiiiey-ef-Witness. Requirements for Use. All or a part
of a deposition so far as otherwise admissible under the Rules of Evidence
may be used at any hearing against any participant who was present or

represented at the taking of the deposition or had reasonable notice
thereof, if it appears that: '

(a) the witness is unable to be present or to testify at the hear-

ing because of the witness's existing physical or mental illness,
infirmity, imprisonment or death, or

(b) the person offering the deposition has been unable to procure

the attendance of the witness by subpoena, order of the court or
other reasonable means, or

(c) the witness is at a greater distance &khat than one hundred (100)

miles from the place of the hearing or is out of state, or

(d) there is a stipulation by counsel, or

-13-
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(e) upon application and notice that such exceptional circumstances
exist as to make it desirable, in the interest of justice and with
due regard to the importance of presenting the testimony of the wit-
ness orally in open court, to allow the deposition to be used.

The court shall not allow the deposition to be used if it appears that the
absence of the witness was procured by the party offering the deposition.

(B) Inconsistent Testimony. Any deposition may also be used by a
participant for the purpose of contradicting or impeaching the testimony
of a deponent as a witness. A-~depesitien-may-not-be-used-if-it-appears
thet-the-absence-of-the-witness-was-precured-by~the-persen-offering-£he
depostieieny-untese-pare—ef-the-depostiion-had-previeusty-been-offereds

(C) Substantive Evidence. A deposition may be used as substantive
evidence so far as otherwise admissible under the rules of evidence if
the witness refuses to testify despite an order of the court to do so.

Rule 57.10. Failure to Comply; Sanctions

Subd. 1. Compelling Discovery., A participant upon reasonable notice to
other participants may apply for an order compelling discovery as follows:

(A) Procedure. An application for an order may be made to the court
in which the action is pending, or on matters relating to a depoment's
failure to answer questions propounded under Rule 57, to the court in the
county where the deposition is being taken. - An application for an order
to a deponent who is not a participant shall be made to the court in the
county where the deposition is being taken.

(B) Failure to Answer. If a depememe person fails to answer a ques-
tion to an interrogatory propounded under Rule 57 or if a participant in
response to a request for inspection or disclosure authorized by Rule 57
fails to respond or permit inspection or disclosure, the discovering
participant may move for an orcer compelling inspection or disclosure.
When-taking-a-depesition~upon-oral-examinetion-the-proponent-of-the-ques—
tion-mey-compiere-or-adiourn-the-exanination-before—-applying-for-an-ordes.
If the court denies the motion in whole or in part, the court may make such
protective order as it would heve been empowered to make on a motion pur-
suant to Rule 57.

Subd. 3. Failure to Appear or Respond. If a participant fails:

(a) to appear before the officer who is to take that designated
person's deposition, after being served with proper notice, or

(b) to serve a written response to a request for inspection or
disclosure permitted under Rule 57, after proper service of the re-
quest, or

(c) to answer an interrogatory
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the court in which the action is pending on motion may make such orders
in regard to the failure as are just, including orders within the scope
of this rule.

In lieu of any order or in addition thereto, the court shall require
the participant failing to act, or that participant's counsel or hoth to
pay reasonable expenses including attorney's fees caused by the failure,
unless the court finds that the failure was substantially justified or
that other circumstances make an award of expenses unjust.

The failure to act described herein may not be excused on the ground
that the discovery sought is objectionable unless the participant failing
to act has applied for a protective order as provided by Rule 57.

Rule 59.02. Timing
Subd. 1. Commencement of Trial. A trial shall commence:

(a) for a child placed outside of child's home by court order,
within ninety (90) days from the date of the denial of the al-
legations of the petition, or

(b) for a child not placed outside the child's home by court
order, within one hundred twenty (120) days from the date of the
denial of the allegations of the petitiom.

Subd. 2. Dismissal. If the trial has not commenced within the time set
forth above or a continuance has not been granted, the petition shall be
dismissed unless good cause is shown why the matter has not been brought to
trial within the required time. Good cause exists when the court cannot
schedule the trial, pursuant to Rule 59.02, Subd. 1, or discovery has not
been completed, unless failure to complete discovery is due to neglect by
the party requesting discovery, or when the parent(s) or guardian waive the
requirement under Rule 59.02, Subd. 1.

Rule 59.04. Evidence

The court shall admit only such evidence as would be admissible in a civil
trial. However, statements of very young children will be received in evi-
dence even though such statements constitute hearsay where, in the court's
discretion, causing the children to testify would be more traumatic to the
child than beneficial to justice.

Rule 60.01. New Trial
Subd. 1. Grounds. The court on written motion of counsel for any person
having the right to participate or the county attorney may grant a new trial
on any of the following grounds:
(a) 1if required in the interests of justice, or
(b) irregularity in the prcceedings of the court, any court order

or court abuse of discretion, whereby any person was deprived of a
fair trial, or

=15~




(c) misconduct of counsel, or

(d) accident or surprise which could not have been prevented by ordi-
nary prudence, or

(e) material evidence, newly discovered, which with reasonable dili-
gence could not have been found and produced at the trial, or

(f) errors of law occurring at the trial and objected to at the time
or if no objection is required, assigned in the motion, or

(g) the finding that the allegations of the petition are proved is
not justified by the evidence or is contrary to law.

On a motion for a new trial rthe court may open the judgment if one has
been entered, take additional testimony, amend findings and conclusions,
and direct entry of a new judgment. Where no additional testimony is
taken, findings of fact shall not be set aside unless clearly erroneous
and due regard shall be given o the opportunity of the trial court to
judge the credibility of the witnesses.

Subd. 4. Time for Service Affidavits. When a motion for new trial is
based on affidavits, they shall be served with the notice of motion. Fhe
eounty sttormey Any person who has a right to participate, pursuant to Rule
39, or that person's counsel, shall have ten (10) days after such service
in which to serve opposing affidavits pursuant to Rule 45. The period may
be extended by the court upon an order extending the time for hearing under
this rule. The court may permit reply affidavits.

Rule 60.02. Joinder of Motions

Any motion to vacate the findings that the allegations are proved shall be
joined with a motion for a new trial. A motion to vacate findings shall not
be made any later than the time allowed to order a new trial.

Rule 61.01. Adjudication

If the court finds that the allegations of a petition alleging dependency,
neglect, or neglected and in foster care are proved, the court shall adjudi-
cate the child as dependent, neglected or neglected and in foster care or
withhold adjuication of the child. The court may make an adjudication im-
mediately after the admissions are accepted or the allegations to the peti-
tion are proved, pursuant to Rule 55 or Rule 59,

Rule 62.03. Pre-Disposition Reports

Subd. 4. Discussion of Contents of Réports. The person making the
pre-disposition report shall discuss the contents of the report with
the persons who have the right to participate uwmitess+ except to {a) the
child, if the child is unable to urderstand the contents of the report,
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and unless €by counsel or the guardian ad litem for a person with the
right to participate objects to this discussion on the record or in a
written statement filed with the court.

Rule 62.04. Hearing

Subd. 1. Procedure. Disposition hearings shall be separate from the
hearing at which the petition is proved and may be held immediately fol=-
lowing the adjudication hearing, at-whieh-the-allegetiens-of-the-petition
are-proved pursuant to Rule 61.

Disposition hearings shall be conducted in an informal manner designed
to facilitate opportunity for all participants to. be heard.

Rule 62.06. Informal Review

Subd. 2. Modification of Disposition. Upon review the court may modify
the disposition when:

(a) there appears to be a change of circumstances sufficient to in-
dicate that a change of disposition is necessary, or

(b) it appears that a disposition is inappropriate. Within ten (10)
days of a modification of a deposition, the court shall inform in writ-—
ing those persons entitled to notice pursuant to Rule 35 44 of the modi-
fication of deposition and the right to a formal review hearing pursuant
to Rule 62.07, Subd. 1.

Rule 63.01. Appeal
Subd. 2. Procedure

(D) Attorneys' Fee. Upon appeal if the child or the child's parent(s)
or guardian cannot afford the costs of appeal, these costs shall may be
paid at public expense in whole or in part depending on the ability of
the child, and the child's parent(s) to pay, if the court finds after a
hearing upon a motion, pursuant to Rule 49, that good cause exists to
make such an order.
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« ' "THOMAS L.JOHNSON
COUNTY ATTORNEY

PHONE
(612) 348-3091

OFFICE OF THE HENNEPIN COUNTY ATTORNEY

2000 GOVERNMENT CENTER
MINNEAPOLIS, MINNESOTA 55487

November 1, 1982

A=l

John McCarthy, Esq.

Clerk of the Supreme Court
State Capitol

St. Paul, Minnesota 55155

Re: Proposed Rules of Procedure for Juvenile Court

Dear Mr. McCarthy:

Enclosed herewith, please find ten (10) copies of a document
entitled Petition Concerning Proposed Rules of Procedure

for Juvenile Court. The Petition sets forth the position of
the Hennepin County Attorney's Office.

I request that time be allocated to a representative of our
office to speak at the hearing scheduled for November 16,
1982. Our speaker will be Toni A. Beitz. Supervisor of

our Juvenile Section. The Proposed Rules are of considerable
importance to the Juvenile Justice system in Hennevnin County
and to the functioning of our office. But for the fact I
will be out of town, I would have planned to appear.

Very truly yours,

THOMAS L. JOHNSON
Hennepin County Attorney
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SUPKEME COURT
FILED
NOV 1 1982

JOHN McCARTHY
CLERK
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BY:

Office of Hennepin County Attorney
THOMAS L. JOHNSON, County Attorney
TONI A. BEITZ, Supervisor - Juvenile

Section
A-2000 Government Center

Minneapolis, Minnesota 55487
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‘REPORT OF THE HENNEPIN COUNTY ATTORNEY CON-
CERNING THE PROPOSED JUVENILE COURT RULES

Introduction.

The purpose of this report is to present to the Minnesota
Supreme Court concerns, data, analysis, arguments, and hopefully,
educated speculation concerning the Proposed Rules of Procedure
for Juvenile Court (hereinafter referred to as the "Rules" or
"Juvenile Rules".) The report does not purport to be a scholarly
piece addressing primarily the philosophy of the Rules but is rather
an attempt to assess their potential impact upon the juvenile court
practitioners, particularly in Hennepin County, if adopted as drafted.
The report reflects the observations of staff attorneys in this
State's most populous county. We recognize that our perceptions
are influenced by the high volume of cases handled in our court
system, by its urban environment, and by the relative sophistica-
tion of the youths who appear in our court. We realize also that
our perspectives are influenced by the adversary role as prosecutors
that has evolved in the juvenile system since the Gault decision.
Nevertheless, as prosecutors, it is our ethical obligation to seek
justice; we feel that obligation keenly and have tried to keep that
consideration in the forefront when analyzing these Rules.

There are many features of these Rules which we welcome.
There are several with which we are in basic, if not total, agree-
ment. We generally support the need for statewide uniform rules,
although our unique needs and problems--primarily of volume and
sophistication of juveniles--sometimes are not fully recognized in
the Rules. We applaud the creation of separate rules for delinquency
and for child protection matters. This satisfies a long-felt need
for these two very distinct practices. We are pleased that several
of the Rules of Criminal Procedure were adopted with only slight
modification, as we believe that this will inure to the benefit of
represented juveniles by increasing the effectiveness of the defense
bar who will no longer struggle with several sets of rules.

However we do not support all of the Rules nor the philosophy
they seem to express. Rather we endorse the Petition/Minority Report
Concerning the Proposed Juvenile Court Rules) prepared by Robert
Scott. It sets forth most of the major and more philosophical objec-
tions which we have to the Proposed Rules. It is cogent and complete.
For most of the Rules about which we have major concern, we have
not offered additional comments but we incorporate by reference
.the positions of the Minority Report to avoid needless duplication.

Most of the comments we present are critical of the Proposed
Rules and suggest amendment. We are troubled by frequent instances,
examined in some detail hereinafter, in which the Rules seem to
expand, limit, modify, or in-some instances, directly contravene
the Juvenile Code, case law, and constitutional law. Several of
the Rules contain provisions which are not procedural but sub-
stantive. We believe that this exceeds the drafters' legislative
grant and we believe further that authority to make substantive
changes cannot and should not be delegated to a Commission such




as was created. We are, perhaps not coincidentally, at odds in many
instances with what appears to be the philosophy of the Rules

and believe that much of it runs counter to the recent legislative
changes in the Juvenile Code.

We are also mindful of the costs and the practical impact
of implementing many of these Rules and believe that this was not
given full consideration by the drafters. We believe many of these
Rules would require the expenditure of a vast amount of scarce
public resources for procedures, reports and processes which are
not constitutionally nor statutorily mandated and which seem to add
very little of meaning to the protection of juveniles' rights.
Were there substantial abuses documented to justify such costs or -
procedures, we might have agreed with them. But we do not believe
there is any documentation to warrant such measures.

The remainder of this report consists of Rule-by-Rule commen-
tary, emphasizing primarily if not exclusively the Rules or portions
of Rules with which we do not agree.

We are in basic agreement with the following Rules and there-
fore offer no comments:

Rule 1 - Scope,'Application, General Purpose,
and Construction .

Rule 3 - Right to Participate

Rule 8 - Privacy

Rule 10 - Copies of Orders

Rule 23 - Advisory by County Attorney of Evidence,
Identification Procedure and Additional
Offenses

Rule 26 - Evidentiary Hearing

Rule 28 - Post Trial Motions

Rule 29 - Adjudication

Rule 35 - Time

On the following Rules, we comment:




+ .

Rule 2. Referees.

We support the Minority Report recommending the amendment
to conform the wording of Rule 2.02, to the Minn. Stat. §484.70,
Subd. 6.

Rule 2.04 Subd. 2 provides that the right to review may
be exercised within 10 days. Minn. Stat. §260.031 Subd. 4 pro-
vides that such right must be exercised within three (3) days
of receipt of the notice of findings. The rule must be consis-
tent with the statutory provision and cannot expand it. Minn.
Stat. §480.059 Subd. 1. It should be amended to conform to the

tatute.

Rule 2.04 Subd. 3(C) grants the parents the right to re-
view findings "made after the allegations of a petition have been
proved." This would appear arguably to permit the parent to
challenge the decision that the petition was proved, which ob-
viously can only occur after the allegations are proved. The
intent of the Rules appears to be to give the parents full par-
ticipation rights only in post-trial hearings. The language of
this Rule should be drafted to clarify that. '

Rule 2.04 Subd. 5 leaves open the question whether a re-

view will be de novo or by transcript. The rule should be drafted

to provide that the review shall be by transcript unless good
cause can be shown why a de novo hearing should be held. Minn.
Stat. §260.031 Subd. 4 provides only that the minor, or the
parents or custodian are entitled to a "rehearing".

The rule should be drafted to provide that the review shall

be by transcript unless the party requesting the review can show
good cause for a hearing de novo. Alternatively, the rule should

be written to permit de novo hearings only for hearings other than
trials and reference hearings. The reason for our concern in this
regard is relatively simple: trials and reference hearings typic-

ally involve the necessity of producing citizen witnesses--many
of whom, in juvenile court, are juveniles themselves--who are
required to take time from work, school, or their other pursuits
to testify.

In some cases a court appearance is a hardship; in some it
is an irritant; in all it is an interruption. Unless there is
a significant policy reason justifying their return appearance,
fairness to the witnesses should dictate that "once is enough."

There is no reason to believe that a transcript would not
form a sufficient basis for the judge's review. Indeed, it is
the basis upon which all major legal decisions are made by the
U.S. Supreme Court; the Minnesota Supreme Court; the District
Courts, in appeals from county courttodistrict court, Minn. Stat.
§487.39 and Minn. R. Crim. P. 28.01 and the district court in
appeals from the probate juvenile court State ex rel Eagle v.
Omodt, 312 Minn. 53, 250 N.W.2d 596 (1977).
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Rule 4. Right to Counsel.

We strongly support the philosopy of this Rule that each
juvenile appearing before the court is entitled to counsel at
public expense if his or her parent is financially able but
unwilling to employ counsel. This will be a departure from
current practice in Hennepin County in which the eligibility of
a juvenile for publicly paid counsel is determined by the
parents' financial status unless there be a "conflict" between
the parent and the juvenile. It is important- to note, however,
that the implementation of this Rule will have significant |
financial impact on our County. In 1980, the Hennepin County
Juvenile Court estimated that approximately 40% of juveniles
appearing before it appeared without counsel. To increase the
percentage of represented youth, either by providing more
public defenders or by payment to members of the private bar,
will be costly. There will be other cost items associated with
this as well: an increase in represented youths can probably he
expected to cause an increase in the number of cases pre-tried
and tried. Finally, if the Court orders parents to reimburse
the County for the expense incurred, there will undoubtedly be
administrative, legal, and perhaps court time and expense associ-
ated with the collection process.

We seriously question the need for publicly financed sep-
arate legal representation of parent and juvenile in a delinguency
proceeding as permitted by Rule 4.02.

The Rule does not limit this right to specific circumstances--
where some independent right of the parent is at stake--e.g. re-
moval of a child from parental custody. Rather it appears to permit
separate counsel "on demand". The cost implications of implementing
this Rule are enormous. It could, obviously, double the number of
public defenders required to serve in juvenile court proceedings,
if parents or guardians took advantage of this "right".

Rule 5. Guardian Ad Litem.

We support the position expressed in the Minority Report on
this Rule.

Rule 6. Right to Remain Silent.

We support the position expressed in the Minority Report on
this Rule. It should be stricken campletely.

Rule 7. Presence at Hearings.

To the extent that Rule 7.02 would permit a hearing to be
held in the absence of the accused, it would appear to run a sub-
stantial risk of violating the accused's right to confrontation.
To construe the child's "voluntary" or an "unjustified" ahsence
as a waiver of his right to be present and his constitutional
right to confrontation will seldom, if ever, be warranted. The
Rule itself runs contrary to the provision of Rule 15 that all
waivers must be on the record or in writing and contrary to
Minn. Stat. §260.155, Subd. 8 which requires that a waiver be
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"an express waiver intelligently made by the child after the child
has been fully and effectively informed of the right being
waived." The Rule also appears to be inconsistent with Minn.
Stat. §260.155 Subd. 5, which permits the Court to excuse the
juvenile only after a finding of delinquency and when it is in

the juvenile's best interest.

Rule 7.03 is drafted in such a fashion so that it would
appear to permit exclusion of the County Attorney without cause,
unless the County Attorney is deemed to be "counsel" within the
meaning .of the phrase which excepts counsel fram the possibility
of exclusion. Because Rule 3.02 gives the County Attorney the
right to participate in all hearings, a case can be made that
"counsel" does include the County Attorney. On the other hand
the County Attorney is not so designated in other places in the Rules.

Rule 9. Notice.

We strongly support the concept of mailed notice for peti-
tions. It has been the norm in Hennepin County for at least the
past seven years and has proved to be quite satisfactory and
certainly more economical than personal service.

We note that Rule 9.02, Subd. 5 make reference to Minn.
R. Civ. P. 4.05 and provides that "Service by mail shall be made
in the manner provided by Rule 4.05 of the Minnesota Rules of
Civil Procedure." The current version of that Rule provides
that "Process other than summons and subpoena shall be served as
directed by the court issuing the same." The reference in this
Rule to a rule which, in turn, states that the issuing court
decides, is not very useful. It would appear that the more direct
statement would be appropriate, particularly since Rule 9 contem-
plates the service of a summons by mail and Rule 4.05 specifically
excepts the summons and subpoenas from its ambit.

Rule 9.02 Subd. 6 expands the statutory time for mailed
service out of state to fifteen (15) days. Minn. Stat. §260.141
Subd. 1l(b) covering this matter specifies fourteen (14) days.
The Rule must be made consistent with the statute.

Rule 9.03 greatly expands the statutory requirements for
the content of the summons and notice. We gquestion whether it is
necessary or appropriate for any or every summons or notice to
contain the statements required in subsections (c), (d) and (f)
(ii). The statute requires only that the petition be attached,
that the right to counsel be set forth and that there be a state-
ment of the consequences of nonappearance. Minn. Stat. §260.135
Subd. 1. The additional "educational" content required by the
Rules should be discretionary with the court.

Rule 1ll. Recording.

Rule 11.03 provides that the parents or juvenile are en-
titled to a transcript, at public expense, depending on ability
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to pay. Neither this Rule nor other Rules provide any standards
or guidelines by means of which to determine whether a juvenile
or his or her parents can afford to pay for these various
services nor any procedural mechanism by means of which the
court is to determine this eligibility. We would recommend that
there be standards included similar to those set forth in Minn.
R. Crim. P. '5.02, Subd. 3, 4 and 5. The charges should be
assessed as they are in Minn. R. Crim. P. 29.02, Subd. 7.

Rule 12. Continuances and Advancements.

We believe that it would be useful to have language speci=~-
fically permitting a continuance or advancement by a probation
officer. 1In Hennepin County most disposition hearings are handled
primarily by Court Services personnel without the participation
of the County Attorney. If this rule is strictly construed, it
would appear to require the County Attorney to become involved in
the purely procedural aspect of moving for a continuance for the
benefit of the Court Services probation officer. This would
seem, in most cases, to be an unnecessary use of County Attorney
resources. We also believe that the rule should permit motions
for continuances to be made without a writing upon consent of all
parties (Rule 14 requires a writing "for every motion.")

Rule 13 - Subpoenas.

The statutory authority for the payment of witness fees
leaves it ambiguous whether or not fees must be paid before the
appearance, as in a civil proceeding, or after the appearance as
in a criminal procedure. See Minn. Stat. §§357.22, 357.24. The
ambiguity in the statute would seem to call for clarification by
rule. We would request that this be done and that the rule specify
that witness fees be payable after the appearance as is done in
criminal cases.

Rule 14 - Motions.

Rule 14.02 Subd. 1 contains complications and extra costs
because of the separate participation of the parent, for it re-
quires the serving of all motions on both parent and juvenile.

This represents an added cost which will be borne by the public

for no readily apparent reason. This Rule does not limits its
applicability to post-trial motions. Thus even though the parent
would not have a right to participate in a pretrial motion, he or

she would have to be served. Indeed, most motions filed, other than
requests for continuances, would likely be pre-adjudicatory motions--
e.g. motions for suppression of evidence, for discovery, motions

to dismiss. etc.

We would request that the Rule permit the Court to allow
oral motions under local rules as is done in Minn. R. Crim. P. 32.

Rule 15 - Waiver of Counsel and Other Constitutional Rights.

We support the positions expressed in the Minority Report
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on this rule. Additionally we note that the requirement that
the concurrence be in writing and on the record appears redundant.

This redundancy will increase the time required for the
court hearing and out-of court time required in the preparation
of the writing. It will also increase the volume of papers re-
quired to be processed and filed by court clerical personnel.

But the duplication does not seem to add anything of substance

to the protection of the juvenile's rights. It should permit
such concurrence to be on the record. Further, the rule, ironic-
ally, appears not to require that the juvenile's waiver be in
writing and on the record, but only that the parents' concurrence
be such.

Rule 16. Immediate Custody.

Rule 16.01 requires that a judge find probable cause to
believe that certain conditions exist Before he or she may issue
a warrant for custody. With that requirement, we have no quarrel.
However, the Rule seems to require that a petition be filed before
the warrant will issue. (Rule 19.04 Subd. l(a) confirms this,)

Rule 16.01 Subd. 1 reads "a warrant...may issue if the
court find from facts set forth separately in writing in or with
the petition..." There may be situations where the police
authorities are investigating a serious delinquent act and believe
that a warrant is necessary to take the child into custody. How-
ever, the investigation may not be complete; or the timing may be
such that a county attorney is not available to draft a petition,
i.e. the investigation is proceeding at night or on the weekend.
The Rule should clarify a procedure by means of which a warrant
.can be obtained in these cases as well. The policy of the rules
should be to encourage officers to seek a warrant before taking
a juvenile into custody rather than making warrantless arrests.

Rule 17. Intake.

We support the positions expressed in the Minority Report.

Rule 18. ' Detention.

Rule 16 relating to immediate custody refers throughout to
a "warrant" for custody. Rule 18 refers to a juvenile taken into
custody with a "court order." If "court order" and "warrant"
mean the same thing, Rule 16 and 18 should be drafted to use the
same terminology. If "court order" and "warrant" are not inter-
changeable, then Rule 18 should refer to both "court order" and
"warrant" throughout. It would also be useful in achieving
clarity if the two terms were defined and the circumstances under
which each could be obtained were specified.

Rule 18.01 Subd. 2(A)] provides that "The person to whom
the child is to be released may be requested to promise to bring
the child to court..." Minn. Stat. §26Q.171 Subd. 1 provides:
"That person shall promise to bring the child to court...™ The
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statutorily mandated "shall" should not be diluted by the per-
missive "may" of the Rule. Further the statute provides that
if the promise to return the child is violated, it is punishable
as contempt. The Rule should not selectively incorporate only
part of the statute; if it is necessary to reiterate statutory

provisions in the Rules, the Rules should be faithful to the
statute.

Rule 18.01 Subd. 2(C) (1) provides that "No conditions of
release may be placed upon a child released "by persons other
than the court." The statute, however does appear to permit such
persons to impose such a condition: i.e. the extraction of the
promise to return to court. The Rule should be clarified so as
not to exclude this "condition of release."

The intent and meaning of the last portion of Rule 18.01
Subd. 2(C) (2) is unclear. It provides: "Any conditions of release
terminate after thirty-six hours unless a detention hearing has
commenced and the court has ordered continued detention." Is
it saying that a conditionally released juvenile is entitled to a
"detention hearing"? 1If the juvenile is released after an initial
detention hearing, does the court have no authority to continue
the "conditions of release" beyond 36 hours? Is a review hearing
for the conditionally released juvenile required every 36 hours
even though a review hearing for a detained juvenile is required
only every 8 days? Is a "conditional release" deemed to be
"continued detention?”

We are concerned that this rule may have a detrimental effect
on our county's innovative and award winning “"Home Detention" pro-
gram. Under this program a juvenile who otherwise meets deten-
tion criteria, is given an opportunity to go home under conditions
monitored by a court worker in cooperation with the parent or
custodian. In most situations it involves, at minimum, an order
that the child attend school, but otherwise remain at home unless
accompanied by a parent. While the program does involve a restric-
tion on liberty, it cannot be equated to the "detention" authorized
by the statute. To require review hearings would have serious con-
sequences on this program.

Rule 18.02 Subd. 1 requires a report by an officer which in-
cludes information in four areas. It appears to duplicate Minn.
Stat. §260.171, Subd. 5 but omits two requirements, one of which was
added by Laws 1982, Ch. 469 §5, viz., "a statement that the child
and his parents have received the notification required by Subd. 4
or the reasons why they have not been so notified," and "any instruc-
tions required by Subd. 5a, (instructions to withhold notification
if disclosure would endanger the juvenile).

Rule 18.02 Subd. 2 appears to duplicate Minn. Stat. §260.171
Subd. 6. However, that statute was also modified by Laws 1982, Ch.
469. Although the sections of Laws 1982, Ch. 469, apply specific-
ally to the supervisor of a "shelter care facility" as opposed
to the supervisor of a "secure detention facility", Rule 18 on
detention apparently uses the term "detention facility" to
include both "secure detention" and "shelter care". For that
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reason the drafting to include these new provisions may be awkward.
However, as has been a consistent them herein, where the rules
duplicate or reiterate the statute, they should do so fully and
accurately.

Rule 18.03 entitled "Identification Procedures" should be
removed from Rule 18. If a rule covering this subject is deemed
necessary, it should be located where it more logically belongs, i.e.
as a subdivision of the Rule concerning records, Rule 34. This
would be consistent with the location of this subject in the Juven-
ile Code. See Minn. Stat. §260.261, Subd. 3.

The rule, however, has flaws in addition to its location.
Rule 18.03 Subd. 2(B) permits a juvenile not to participate in a
line-up unless he is so ordered. We are aware of no authority
which permits a detained person who is not the subject of an in-
vestlgatlon to resist a request to participate in a lineup or
which gives a person an absolute right to have a court review the
decision that he or she should participate. One of the practical
difficulties with a rule such as this becomes evident when one
considers the difficulty in scheduling a fair lineup even under
the present circumstances. The population in a juvenile detention
center is likely to be small. It is likely to cover an age range
of 14-18 years, ages which involve marked physical and maturity
distinctions in height, weight, facial hair, etc. The population
will be male and female; there will be an admixture of racial and
ethnic features. There is no accessible non-detained population
of juveniles from which volunteers can be solicited to participate
in lineups to try to match the necessary characteristics to ensure
a fair lineup. To require the police investigator potentially to
speak with every person selected to appear in the lineup, advise
him or her of the right to refuse, and the county attorney to file
a discovery motion to ohtain the court order if one of the
necessary candidates does refuse, would seem to place an unnecess-
ary impediment to a straightforward procedure which involves
minimal intrusion into the routine of the detained juvenile. It
would be cumbersome enough were the rule drafted to permit the
officer to obtain an ex parte order. But by including the
language "pursuant to Rule 24.02 Subd. 2(A)" within Rule 18.03
Subd. 2(B), the rule could have the effect of requiring 5-6 sep-
arate motions to be served on 5-6 separate defense counsel and
parents, to be heard at 5-6 separate hearings or pretrial con-
ferences. The delay involved in this would probably have the
effect of eliminating this tool fram any investigation. (The
delay would also arguably necessitate finding new subjects as
the candidates were released from detention or sent to other fa-
cilities.)

Rule 18.03 Subd. 3(A) requires the filing of a discovery
motion to permit the fingerprinting of a juvenile accused of a
gross-misdemeanor or misdemeanor. This is a substantive require-
ment which finds no basis in statutory or case law of which we
are aware. The requirement of a discovery motion also misperceives
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the stage at which the fingerprint is likely to be obtained. A
fingerprint is customarily taken at time a juvenile is taken into
Custody. Since a petition probably will not have been filed, a
Qigcovery motion is not relevant since discovery comes after the
initiation of court action. On those cases in which a fingerprint
is deemed desirable or necessary for investigative purposes, but
for which detention may not otherwise be sought, the arresting
officer will be required to seek the juvenile's detention while
t@e case is reviewed, petitioned, arraigned, and discovery motions
filed and heard or to release and then take the child into

custody a second time.

It is difficult to conceive of any abuses which this rule
may have been designed to remedy; but the impediment to legiti-
mate and non-intrusive police identification procedures is con-
siderable.

Finally, Rule 18.03 Subd. 1(B), Subd. 2(D), and Subd. 3(B)
require that police authorities file reports with the court after
a juvenile has been photographed, has participated in a lineup,
or has been fingerprinted. There is no statutory authority for
the reporting requirement. There is no readily apparent pro-
tection to any juvenile's rights in having such a requirement.

It will involve -substantial additional paper work for the police
and for the courts. We therefore believe it should be stricken.

4 The statute and Rule 18.04 Subd. 1 require that a request
for a detention hearing be made within twenty-four (24) hours of
detention. Rule 18.04 Subd. 2 provides that such a request "may
be made only under the supervision of the county attorney
(emphasis added). The rule should permit juvenile detention

staff personnel as well as the county attorney to make the request.

One of the major reasons for this provision would be that the
detention center staff personnel, at least in Hennepin County
and presumably in other counties as well, are routinely available
24 hours a day, seven days a week. This is not the staffing
pattern in the typical county attorney's office and to provide
such availability would involve substantial costs for overtime.
Additionally, detention center staff personnel often have had
direct contact with the arresting officer, the juvenile and his
family to obtain data relevant to the alleged incident which
caused the arrest and to the family situation. They do not have
the same potential ethical problems of conflicts of interest in
questioning the juvenile or the family that the county attorney
would have. Because they have the first-hand data they are
often in a better position to know whether detention would be
necessary or desirable. It is questionable whether the present
Hennepin County Attorney staff could handle this additional
volume of cases which this rule would impose. In Hennepin County
in 1980, 3137 detention hearings were held; in 1981, 3178 deten-
tion hearings were held; up to the end of September 1982, 2242
detention hearings were held. Finally, it does not appear to

be feasible nor desirable under present administrative structures
to transfer supervision of detention center staff personnel to
the county attorney. Ironically, both under present Hennepin
County practice and under the proposed rules, detention center
staff does have discretion to release a juvenile. See Rule 18.01
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Subd. 2(C). The discretion to request a detention hearing would
seem to be a logical corollary to this authority.

Rule 18.05 Subd. 4 reads that "Subject to constitutional
limitations and privileged communications," hearsay and opinion
evidence may be admitted at the detention hearing. The same
language is repeated in Rule 18.08 Subd. 2(C). If carried to
its logical conclusion, this would permit one to argue that a
statement obtained from the juvenile or other evidence could
not be considered at a detention hearing until a so-called
Rasmussen hearing had been held to determine whether it was
constitutionally obtained. We are aware of no law which would
require such a limitation. Obviously it would be impractical
to have a suppression hearing to determine what evidence the
court can consider at the detention hearing. The language gquoted
above should be stricken.

Rule 18.08 Subd. 2(B) provides that upon a showing by the
juvenile of a "substantial basis™ for a request for a formal re-
view, the court shall schedule a review hearing. This seems to
limit the statutory right to a review hearing at any time a
party notifies the court that he or she wishes to present new
evidence. Minn. Stat. §260.172 Subd. 4.

We oppose Rule 18.09 and support the position expressed
in the Minority Report on this rule. In additién to the reasons
expressed therein, there is no statutory basis for treating the
misdemeanor or petty matters differently from felonies as re-
gards time computation. Indeed, the Rule, which provides that
the time computation "shall not exclude any day" is in direct
contravention of the statute which provides that time is com-
puted by "excluding Saturdays, Sundays and holidays". See Minn.
Stat. §260.172 Subd. 1, Subd. 2, and Subd. 4. By so seriously
restricting the time within which a petition is required to be
filed, the drafters of the Rule will effectively prohibit deten-
tion of juveniles accused of misdemeanor or petty matters. Had
the legislature intended to do this it surely would have so
specified in the recently passed Minn. Laws 1982, Ch. 544 which
created the "petty matters" categories. :

Rule 19.  Petition.

Rule 19.01 Subd. 4 sets forth the required contents of
a "petty petition." It appears to omit the requirement contained
in Minn. Stat. §260.132 Subd. 2 and 260.195 Subd. 2 that the peti-
tion set forth the time and place of the alleged violation. It
appears to add a requirement that is not contained in Minn. Stat.
§260.132 Subd. 3 or Minn. Stat. §260.195 Subd. 2 which provide
that only the person or persons having custody or control of
the juvenile (as opposed to such persons and the parents) be
designated to receive notification. The rule should be amended
to conform with the statute in both respects.
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Rule 12.04 requires that a petition with probable cause
be drafted in certain instances. This will be a significant
departure from present practice in Hennepin County but one /
which we believe will be workable without the need for increased
staff given the relatively narrow applicability of the probable
cause requirement. As set forth above in the discussion of Rule
16, we believe it is permissible for the court to issue a pre-
petition arrest warrant. This should be reflected in the Rules.

We are troubled by the provision of Subd. (b) that a prob-
able cause petition must be filed "before a detention hearing".
The requirement presupposes that the first hearing for detention
will not be held until the passage of the 36 hours permitted to
the county attorney for filing a petition. Current Hennepin
County Juvenile Court practice is to hold an actual detention
hearing within the first 12-24 hours of detention. This would
appear to be a practice inuring to the detained juvenile's
benefit by assuring early judicial review of the decision to
detain. If the rule is applied literally, it would appear that a
decision to hold an early hearing would seriously limit--if not
render impossible--the ability of the police to complete the
investigation, prepare the necessary reports, transport the
records to the county attorney and of the county attorney to re-
view the reports, and draft and file the petition. The court
should not be faced with the dilemma presented by the Rules pres-
ent wording: either to abandon the practice of "early" hearings
or encroach upon the time permitted by the statute for filing
the petition. Rule 19.04 Subd. 1(b) should be amended to read
that the petition with probable cause shall be filed within
thirty-six hours of the juvenile's being taken into custody.

Rule 19.05(b) permits the amendment of a petition after
the introduction of evidence at trial "with the consent of the
child and the county attorney". The Rule should not require
amendment at this stage to be conditioned upon consent of the
child. Rather the Rule should be the same as the corresponding
Minn. R.Crim.P. 17.05 which permits amendment "at any time before
verdict or finding" if no different or additional offense is-
charged and if substantial rights of the defendant are not preju-
diced. '

Rule 19.06 requires the court to approve the filing of
every petition and to dismiss the petition if it fails to allege
an act governed by the delinquency or petty matters provisions
of Minn. Stat. §260.015. In 1980, 4,598 delingunency petitions
were filed in Hennepin County Juvenile Court; in 1981, 3,803
such petitions were filed; in 1982, to the end of September,
2,874 delinquency petitions were filed. To require the expendi-
ture of scarce judicial resources to approve or disapprove a

‘petition on its face would appear to be an enormously expensive

undertaking which would probably not result in measurable pro-
tection of the rights of juveniles.
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Rule 20. Arraignment.

We support the position expressed in thé Minority Report
on Rule 20.02 Subd. 1 and 2.

Additionally, Rule 20.02 Subd. 2 requires that a non-de-
tained juvenile shall be arraigned within twenty days after he
has been served. We anticipate that in Hennepin County most
petitions will be served by mail. This raises the question whether
for purposes of this Rule the time commences to run at the date
the petition was placed in the mail or the date of receipt. The
Rule should address this issue; we recommend that the former date
govern, if there is to be any time limitation imposed. The Rule
does not contain any sanction nor provision for action if the
arraignment does not occur within the time specified. Nor does
it take into account the causes for delay. Can a juvenile take
advantage of this time limit to force the court or county attorney
to take additional action or refile the petition by simply failing
to appear? Is the time requirement one which the juvenile can
waive? The intent of this Rule and the potential sanctions for
non-compliance should be addressed or the Rule should be stricken.

Rule 21. Admission or Denial.

We support the positions expressed in the Minority Report
on this Rule. ‘

In addition, we recommend revision of Rule 21.03 Subd. 3.
As written it does not require the court to give any consideration
to the potential prejudice withdrawal may cause the county attorney.
We believe that this provision be revised to comport with the
parallel provision of the Criminal Rules, Minn. R. Crim. P. 15.05
Subd. 2.

Rule 22. Settlement Discussions.

We support the positions expressed in the Minority Report.

Rule 24. Discovery.

We support the positions expressed in the Minority Report.

In addition we are concerned about the provision of Rule
24,03 Subd. 1(B) (ii) which permits the juvenile's counsel to
advise the juvenile's parents concerning the so-called parent-
child privilege contained in Minn. Stat. §595.02(9). The statute
reads, in relevant part,

"A parent or his minor child may not be examined as to
any communication made in confidence by the minor to his
parent. ...This exception may be waived by express consent
to disclosure by a parent entitled to claim the privilege
or by the child who made the communication, or by failure
of the child or parent to object when the contents of a
communication are demanded..."
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The statute then sets forth numerous exceptions to the privilege.

The language of Rule 24.03 Subd. 1(B) (ii) is at best a vast
oversimplification of the privilege and at worst a misstatement
of its protection. This provision should be clarified to conform
with the statute. Unlike many privileges, this one belongs
equally to parent and minor child. Either may waive its pro-
tection without consent of the other holder. The juvenile's
counsel has an obvious interest in influencing his client's
parents not to waive their privilege. Because this is so, be-
cause the juvenile's counsel is not counsel to the parent, and
because a delinquency proceeding is clearly adversarial, the
juvenile's lawyer should not be permitted to advise a parent con-
cerning the parent's legal rights or obligations under the '
privilege. The rule should be revised either to permit both the
county attorney and the juvenile's counsel to advise the parent
concerning this privilege or, preferably, should prohibit both
county attorney and the juvenile's counsel from discussing the
privilege with the parent and should require the court to advise
the parent and explain the privilege on the record.

If the Rule permitting depositions is not stricken, as recommended
by the Minority Report, it should be revised to conform to Minn.
R. Crim. P. 21.06 Subd. 2. The Criminal Rule permits the depo-
sition to be used as substantive evidence if a witness testifies
at trial inconsistently with his or her deposition; the Juvenile
Rule limits its use to impeachment. There is no justification

for inconsistency between the two sets of rules on evidentiary
issues. '

Rule 27. Trials.

Rule 27.02 Subd. 2 provides that unless a trial is commenced
within the time limitations of Rule 27.02 Subd. 1, the petition
shall be dismissed. The Rule should clarify that such a dismissal
is without prejudice to the county attorney's right to reissue
the petition. It should also specify that the time limits shall
not apply if the juvenile is the subject of a warrant or is other-
wise reported to be a runaway or otherwise makes himself or her-
self unavailable during the period between arraignment and the
expiration of the time set forth in the Rule.

Rule 30. Disposition.

Rule 30.01 permits the court to conduct a disposition hear-
ing "after a child has been adjudicated." Rule 30.02 governs
the scheduling of the disposition hearing and provides that it
should be held within a stated number of days after the "adjudi-
cation of delinquency." It is our understanding of the Juvenile
Code and of these Rules that the basic issue to be determined at
a disposition hearing is whether or not to adjudicate and, if so,
what consequences to impose. The terminology of this Rule should
be changed to substitute the phrase (used previously in Rule
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21.03 Subd. 5) "after the admission has been accepted or the
allegations of the petition have been proved" for the phrases

"adjudicated delinquent", "adjudicated" or "adjudication of delin-
quency" in this Rule.

Rule 30.03 Subd. 2 permits the court to order an evaluation
of the juvenile in an institution maintained by the Commissioner
of Corrections "with the consent of the Commissioner." Minn.
Stat. §260.151 Subd. 1 imposes an additional prerequisite on the
court's ability to order such placement: i.e. "the agreement
of the county to pay the costs thereof." The Rule should be
amended to reflect this statutory provision.

Rule 30.06 requires the court to review all disposition
orders every six months; Minn. Stat. §260.185 Subd. 4 permits some
orders to be reviewed as infrequently as annually and others to be
reviewed "periodically"™ as the court shall set. The Rule should
be amended to conform with the statute.

Rule 31. Appeal.

Rule 31.01 Subd. 1(A) provides that a child may appeal from
any final order; Rule 31.01 Subd. 1(B) provides the parent or
guardian may appeal from a final order "which occurs after the
allegations of the petition have been proved". Rule 31.02 pro-
vides that the county attorney may appeal from a "pretrial order"
and may not appeal "after jeopardy has attached." The governing
statute, however, Minn. Stat. §260.291 provides simply that "aggriev-
ed persons” may appeal from "final orders". The statute has left
the definition of these key phrases to case law development.

It appears that this Rule not only narrows the statute but
that it fails to recognize existing case law. The Minnesota
Supreme Court has held that the county attorney may appeal a
denied adult reference motion, holding that he was an "aggrieved
party" and that the denial was a final order. TIn re TI.Q.S., 309
Minn. 78, 244 N.W.2d 30 (1976). The Rule contains no mention of
reference orders and, indeed, purports to limit the county
attorney's right to appeal only to "pretrial orders". Presumably
under the statute the county attorney could ke an "aggrieved
person” who could appeal from a final disposition order as well.
Finally, it is conceivable that a person other than the juvenile,
the parents or the county attorney might be held to be an
aggrieved person.

The Rule should be amended to conform with the statute
and the existing case law.

Further, Rule 31.02 Subd. 2 which governs the procedure
for an appeal by the conty attorney permits only a five (5) day
period within which to file notice of appeal. This substantially
abridges the time limitation of Minn. Stat. §260.291 Subd. 1
which permits 30 days to file an appeal.
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Rule 32. Reference of Delinquency Matters.

We support the positions expressed in the Minority Report.

Additionally, Rule 32.03 which permits the reference report
to be filed only 48 hours before a scheduled hearing does not

i i a Svranilale meaiimeatl odamssd
give either the county attorney or the juvenile's counsel adequat

opportunity to prepare for the hearing, to subpoena possible
additional witnesses referred to, to consult with experts on the
findings, or otherwise to investigate new information which may
be contained in the report.

The Rule is deficient in that it does not explicitly permit
waiver of the reference hearing nor set forth the procedures or
safeguards which should be followed in the event a child decides
to waive the reference hearing. In State v. Houff 30 Minn. 3,
243 N.W.2d 129 (1976) the Minnesota Supreme Court specifically
recognized a juvenile's right to waive a hearing on the reference
issue. Although Houff was decided under the old Juvenile Rules,
the basic principle involved, i.e. that a juvenile can waive any
right conferred under the Juvenile Code, is still statutorily
expressed in Minn. Stat. §260.155, Subd. 8 . Standards. for waiver,
at least as elaborate as those standards for the acceptance of

a plea (see Rule 21.03) should be drafted and incorporated in the
Rule.

Minn. Stat. §260.125 Subd. 2(a)-(d) sets forth five find-
ings which the court must make before ordering reference, that the
petition is properly filed; that notice has been properly given;
that a hearing has been properly held; that probable cause has
been found; and that the juvenile is not suitable to treatment or
he or she endangers public safety. Rule 32.05 omits the first

three findings in its statement of "necessary finding". It
- should be amended to set forth all the statutory requirements.

Rule 32.08 provides that once an order referring a violation
is filed, the juvenile court jurisdiction terminates "within 30

days" or before if the prosecnting authority files notice of intent

to prosecute. Minn. Stat. §260.125 Subd. 1 appears to permit the
prosecuting authority a maximum 90 days within which to file the
notice of intent to prosecute. To the extent that the Rule could
be construed to shorten this time period, it should be amended to
conform with the statute.

Rule 33. Proceedings when ChildviS“Eelieved‘tO'be Mentally
Il1 or Mentally Deficient.

When contrasted to its counterpart in the Criminal Rules
(Minn. R. Crim. P. 20), Rule 33 is exceedingly brief. It is
deficient in at least one major respect: it does not specifically
permit the court to order its own psychological or medical evalu-
ation, even though it does permit a "hearing" on the issue. O0f
course the juvenile could retain his or her own psychiatric expert
on competency, or could consent to an examination by a court
appointed psychiatrist. However, particularly if the charges a-
gainst a juvenile are serious, the court should not bhe forced to
rely upon psychiatric evidence available solely through the
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accused.

Rule 33.03 requires the court to dismiss the petition unless

jeopardy has attached. The Rule should not require such dismissal,

which could create problems under the statutes of limitation.

The Rule should also contain a provision by means of which
the case would be referred automatically for a possible finding of
dependency to insure that the mental illness or deficiency will
receive proper medical attention.

Rule 34. Availability of Juvenile Court Records.

We support the philosophy expressed in the Minority Report.
However, we believe that the county attorney should be permitted
access to such records until the juvenile reaches age 23, the
age at which juvenile adjudications cease to be relevant for
Sentencing Guidelines purposes. '

Rule 36. Juvenile Traffic Offender.

Rule 36.02, Subd. 5 provides that a juvenile traffic offender
may only be detained in a shelter care facility. There is no
statutory basis for this limitation. Minn. Stat. §260.172 Subd.
4(a) permits the detention in a secure facility of one who has
allegedly committed an act which would constitute a violation of
state law or local ordinance if he were an adult. The statute
is not limited to delinquent violations and therefore includes
traffic violations. The language "except that the child may only
be detained in a shelter care facility" should be deleted.
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